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ATTACHMENT II - Deed of Adherence
This Deed is made on [...   ] day of [...                    ] 20[...] among:

BP International Limited, Chevron Global Energy Inc., ENI S.p.A R&M Division, ExxonMobil Fuels, Lubricants & Specialities Marketing Company, a division of Exxon Mobil Corporation, Kuwait Petroleum International, Shell Aviation Limited, Statoil Fuel & Retail AS, TOTAL RAFFINAGE MARKETING (the “Continuing Signatories”); and

 [New joining company] (the “Joining Signatory”).

WHEREAS:
A. Pursuant to the Agreement on Conduct and Control of Litigation dated the 18th day of on June 2013 between the Continuing Signatories (the “Agreement”), the Continuing Signatories agreed between them how any action, claim, demand or proceeding or potential action, claim, demand or proceeding in respect of which, under the provisions of any Indemnification Agreement (as defined in the Agreement), a party was entitled to be indemnified would be conducted.

B. The Joining Signatory wishes to adhere to the Agreement, on behalf of itself and on behalf of its Affiliates (as defined in the Agreement).

NOW IT IS HEREBY AGREED AS FOLLOWS:

1. The Joining Signatory, on behalf of itself and each of its Affiliates, hereby adheres to the Agreement and agrees to be bound by all terms and conditions contained therein.

2. The Joining Signatory hereby warrants that in respect of each of its Affiliates the Joining Signatory has the authority of each such Affiliate to adhere to the Agreement by this Deed on its behalf.
[3. The Joining Signatory designates the firm/company below as its Process Agent for the process of service in England and Wales:  (if the Joining Signatory does not have its registered address in England and Wales)

Name of Process Agent
____________________

Address of Process Agent
____________________ ].

[4/3 (if the Joining Signatory’s registered address is in England and Wales then delete clause 3 above. This becomes clause 3. If the Joining Signatory has designated a Process Agent in clause 3 above then this clause will be clause 4) ]. This Deed shall be governed by, and construed in accordance with, English law.

IN WITNESS whereof the Joining Party has caused this Deed to be executed as a deed by its duly authorised representatives and this Deed is intended to be delivered on the date first above written.
Executed as a Deed by

[Joining Signatory]

acting by

[a director in the presence of a witness 

/two directors

/a director and the company secretary]
[These Guidance Notes do not form part of the executed Deeds of Adherence 
Guidance Notes on Execution of Deeds under English Law

Execution of Deeds of Adherence

The Deeds of Adherence are governed by English law. There are specific requirements for the execution of a deed that extend beyond the requirements for a simple contract. In addition, in order for a deed to be validly executed under English law by companies incorporated under the laws of a jurisdiction that is not English (overseas companies), there are other specific requirements, regardless of whether the company has an office in England and Wales. We would recommend that you seek legal advice to ensure that the deed is validly executed and legally enforceable. The information below provides a brief overview of the execution requirements under English law. There may be other, additional requirements under the particular jurisdiction of incorporation.

Overseas companies may execute a deed in one of the following three ways:

1. Execution under common seal – If your company possesses a common seal, the deed may be executed by affixing the seal, along with the signature of a Director and a Secretary (or permanent officer of the corporation).

2. Execution in a manner permitted by local law – the deed may be executed in any manner permitted by the laws of the territory in which your company is incorporated. Please note that if this method is elected, an independent legal opinion from lawyers in your jurisdiction is required to confirm whether:

(a) The form of execution clause is appropriate;

(b) Those signing have authority to bind the company;

(c) There are any other formalities to be complied with under local law which may at least be necessary to enforce the document in that jurisdiction; and

(d) The company has corporate capacity to enter into and perform its obligations under the deed.

3. Execution by signature of an authorised person – the signature of one authorised signatory will be sufficient provided that the person is acting under the authority (express or implied) of the company in accordance with the laws of the territory in which the company is incorporated. For this method, an independent legal opinion in the relevant jurisdiction is also required confirming that the document is validly executed.   As regards the wording, we suggest this option, using the following wording to accompany the signature:

“Signed as a deed on behalf of [name of company], a company incorporated in [territory], by [full name of person signing], being a person who, in accordance with the laws of [that territory], is acting under the authority of the company”. 

Important Note - the Deeds of Adherence to the Central Agreements must be executed correctly under local law otherwise they  may not work as intended.

Administrative Actions

1. Signatory companies shall execute two original Deeds of Adherence to each of the new Central Agreements for Agreements on Applicable Law (CP 3.05B) and Conduct and Control of Litigation (CP 3.05A),
2. The first set of original Deeds of Adherence should be retained by the signatory company. The second set of original Deeds of Adherence should be sent to the Lead Participant (the company that sent this letter to the signatory company) who will upload an electronic copy onto the Tarbox Secretary web site (www.Tarboxonline.com (or www.jigonline.com for JIG members)) and send the original to the Tarbox Secretary for safe keeping.]
[Note - The Central Agreement on Conduct and Control of Litigation was executed on 18th June 2013 – copy available to download on www.tarboxonline.com or www.jigonline.com ].
TARBOX - central agreement on conduct and control of litigation

AN AGREEMENT dated as of the        day of                             2013  made between the companies listed in Attachment I hereto (such companies together with those which become party hereto by virtue of the provisions of Clause 6 below being hereinafter referred to as the "Signatory Companies") acting for themselves and on behalf of their respective Affiliates.

"Affiliates" of a Signatory Company shall mean any company (other than that Signatory Company) which is, from time to time, directly or indirectly controlled by such Signatory Company, direct control being through the holding or beneficial ownership of shares or stock carrying a majority of the votes exercisable at a general meeting (or its equivalent) and indirect control being through a series of companies, each being directly controlled by one or (by aggregating shareholdings) more of the previous companies in the series and/or any company designated as such in writing by such Signatory Company and lodged with the Secretariat.
"Secretariat" shall mean a body, currently Joint Inspection Group Limited known as JIG, as may be selected by or on behalf of the Signatory Companies.

Signatory Companies and Affiliates may be referred to as "Party" or collectively as "Parties" herein.
Words in the singular shall include the plural and vice versa.

WHEREAS

(1) Some or all of the Signatory Companies and the Affiliates have entered into or may in the future enter into indemnification agreements with each other and, in certain cases, with operating companies relating to their participation in and/or use of airport facilities for the storage and distribution of aviation fuel, lubricants and related products and/or into-plane service facilities, and indemnification agreements relating to the performance of such services on each others' behalf (the "Indemnification Agreements"), all of which Indemnification Agreements are governed by English law by their own terms and/or by virtue of those of an Agreement on Applicable Law;  and

(2) The Indemnification Agreements contain provisions for indemnification and/or cross-indemnification in respect of liabilities arising out of Aircraft Refuelling as respectively defined therein;  and

(3) The Indemnification Agreements provide in specified circumstances for particular companies or persons (hereinafter referred to as "Indemnitees") to be indemnified by other companies (hereinafter referred to as "Indemnitors").

NOW THEREFORE, IN CONSIDERATION OF THE MUTUAL COVENANTS HEREIN CONTAINED, IT IS AGREED AMONGST THE SIGNATORY COMPANIES ON THEIR OWN BEHALF AND ON BEHALF OF THE AFFILIATES AS AFORESAID:–

1. This Agreement shall come into force on execution hereof by all the parties listed in Attachment I hereto and shall thereupon supersede all other agreements previously entered into by such parties (or their predecessors) or some of them on their own behalf and on behalf of their respective Affiliates relating to the subject matter hereof.

2. Upon its becoming aware of any action, claim, demand or proceeding or potential action, claim, demand or proceeding in respect of which, under the provisions of any Indemnification Agreement, it is entitled to be indemnified, an Indemnitee shall, as soon as reasonably practicable, give written notice of the same to the Indemnitor. Failure to notify the Indemnitor of any actual or potential action, claim, demand or proceeding which, at the time of its happening, did not appear to involve any Indemnification Agreement but which, at a later date, did appear to do so, shall not of itself prejudice the Indemnitee's rights of indemnification under the Indemnification Agreement in question, provided that such Indemnitee, upon its becoming aware of the apparent involvement of the Indemnification Agreement in question, shall have complied with the provisions regarding notice set out in the first sentence of this Clause 2.

3. Insofar as an Indemnitee's rights permit, no liability shall be admitted under any action, claim, demand or proceeding as aforesaid and no admission, arrangement, offer, promise or payment shall be made in relation thereto by an Indemnitee without the prior written consent of the Indemnitor.

4. The Indemnitor may at any time following receipt of any notice pursuant to Clause 2 above elect by written notice to the Indemnitee to undertake in the name of that Indemnitee the conduct and control of the defence and/or settlement of any such action, claim, demand or proceeding and elect by written notice to pursue at its own expense any counter-claim or other claim in the name of that Indemnitee to recover compensation or secure any indemnity from any party other than another Indemnitee.

5. In the event that an Indemnitor exercises any option pursuant to Clause 4 above, the Indemnitee shall at that Indemnitor's reasonable request:–

(a) co‑operate with and assist that Indemnitor and give that Indemnitor all information and assistance to enable that Indemnitor or its insurers to settle or resist any claim or institute proceedings;  and

(b) where appropriate, send to that Indemnitor immediately on receipt any claim, summons or other proceedings which may be commenced against that Indemnitee.

An Indemnitor shall likewise, at an Indemnitee's reasonable request, co‑operate with and assist that Indemnitee in the pursuit of any counter-claim or other claim.

6. 
Any company may become a party to this Agreement by entering into a Deed of Adherence in the form set out in Attachment II hereto and thereupon such company shall, for the purposes of this Agreement, become a Signatory Company and its subsidiaries and/or affiliates which comply with the definition of Affiliates shall, for the purposes of this Agreement, become Affiliates.

7. Each Signatory Company hereby warrants that, in respect of its Affiliates it has the authority of each such Affiliate to enter into this Agreement on its behalf.

8. This Agreement shall be construed and enforced in accordance with the laws of England and Wales, notwithstanding the provisions of any other agreement between the parties. 

It is expressly agreed for the purposes of Section 2(3) of the Contracts (Rights of Third Parties) Act 1999 that the parties to this Agreement may rescind or vary this Agreement without the consent of any third party.

9.
(a)
Each of the Signatory Companies hereby irrevocably submits to the 


exclusive jurisdiction of the courts of England and Wales in respect of any 

legal action or proceeding which may arise under this Agreement.

(b)
Those Signatory Companies with registered offices outside the jurisdiction of the courts of England and Wales hereby agree continuously to maintain a duly appointed process agent identified in respect of each such Signatory Company in Attachment III hereto for the service of process in England and Wales in respect of any legal action or proceeding hereunder (the “Process Agent”) and to keep the Secretariat informed of any necessary changes in such appointments and any need for consequential amendments to Attachment III;  such Signatory Companies hereby confirm that any service of process out of the courts of England and Wales on the Process Agents shall be due service of process upon them in respect of any legal action or proceeding hereunder.

(c) 
Each Signatory Company hereby releases, waives, renounces and relinquishes any rights, preferences and opportunities to plead the law of any jurisdiction other than England and Wales for the purpose of construing, interpreting and determining the enforceability of the provisions of this Agreement and waives any claim or cause of action it may have in any other jurisdiction that any legal action or proceeding brought by any Signatory Company in the courts of England and Wales has been brought in an improper, inconvenient or incorrect forum.

(d)
Each of the Signatory Companies hereby further agrees that any legal action or proceeding initiated by any one or more of them or by any of their Affiliates in any other court anywhere for the purpose of contesting the enforceability of this Agreement or any part or parts hereof shall be an act of breach of contract hereunder which shall entitle any Signatory Company affected thereby to institute proceedings in the courts of England and Wales for any appropriate relief including, but not limited to, the immediate payment of any and all costs and damages incurred by such party or parties hereunder to which such party or parties may be entitled.

10.
In the event of conflict or otherwise, this Agreement shall take precedence over the Indemnification Agreements. 

11. 
This Agreement will apply to an Indemnification Agreement only where all the parties to that Indemnification Agreement are Signatory Companies or Affiliates.

12.

In the event a Party(s) fails, refuses and/or neglects to observe its contractual obligations under this Agreement, the non breaching Party’s/Parties’ indemnification obligations to the Party(s) in breach shall henceforth from thereon be rendered automatically void and ineffective until such time as the breach is remedied to the satisfaction of the non-breaching Party(s). 

13.
This Agreement may be entered into in any number of counterparts all of which taken together shall constitute one and the same instrument. Any Party may enter into this Agreement by executing any such counterpart.
IN WITNESS WHEREOF this Agreement has been entered into as of the day and year first above mentioned.

Signed for and on behalf of

1. BP International Limited
2. Chevron Global Energy Inc
3. ENI S.p.A R&M Division
4. ExxonMobil Fuels, Lubricants & Specialities Marketing Company, a division of Exxon Mobil Corporation
5. Kuwait Petroleum International
6. Shell Aviation Limited
7. Statoil Fuel & Retail AS
8. TOTAL RAFFINAGE MARKETING
ATTACHMENT I
Signatory Companies
BP International Limited;
Chevron Global Energy Inc.
ENI S.p.A R&M Division;

ExxonMobil Fuels, Lubricants & Specialities Marketing Company, a division of Exxon Mobil Corporation;

Kuwait Petroleum International;
Shell Aviation Limited;

Statoil Fuel & Retail AS;

TOTAL RAFFINAGE MARKETING
ATTACHMENT II - Deed of Adherence
This Deed is made on [...   ] day of [...                    ] 20[...] among:

(name all parties to the Agreement on Conduct and Control of Litigation) (the “Continuing Signatories”); and

[New joining company] (the “Joining Signatory”).

WHEREAS:
A. Pursuant to the Agreement on Conduct and Control of Litigation dated the [...   ] day of on [...   ] day of [...                    ] 20[...] between the Continuing Signatories (the “Agreement”), the Continuing Signatories agreed between them how any action, claim, demand or proceeding or potential action, claim, demand or proceeding in respect of which, under the provisions of any Indemnification Agreement (as defined in the Agreement), a party was entitled to be indemnified would be conducted.

B. The Joining Signatory wishes to adhere to the Agreement, on behalf of itself and on behalf of its Affiliates (as defined in the Agreement).

NOW IT IS HEREBY AGREED AS FOLLOWS:

1. The Joining Signatory, on behalf of itself and each of its Affiliates, hereby adheres to the Agreement and agrees to be bound by all terms and conditions contained therein.

2. The Joining Signatory hereby warrants that in respect of each of its Affiliates the Joining Signatory has the authority of each such Affiliate to adhere to the Agreement by this Deed on its behalf.
 [3. The Joining Signatory designates the firm/company below as its Process Agent for the process of service in England and Wales:  (if the Joining Signatory does not have its registered address in England and Wales)

Name of Process Agent
____________________

Address of Process Agent
____________________ ].

[4/3 (if the Joining Signatory’s registered address is in England and Wales then delete clause 3. This becomes clause 3. If the Joining Signatory has designated a Process Agent in clause 3 above then this clause will be clause 4) ]. This Deed shall be governed by, and construed in accordance with, English law.

IN WITNESS whereof the Joining Party has caused this Deed to be executed as a deed by its duly authorised representatives and this Deed is intended to be delivered on the date first above written.
Executed as a Deed by

[Joining Signatory]

acting by
[a director in the presence of a witness 

/two directors
/a director and the company secretary]
ATTACHMENT III

Details of Process Agents for the service of process

Name and address of Process Agent in England and Wales 

Company Secretary

Chevron: Chevron Products UK Ltd.

1 Westferry Circus 
Canary Wharf 
London E14 4HA

ENI: ENI (UK) Limited,

Eni House,

10 Ebury Bridge Road;

London SW1W 8PZ.

ExxonMobil:  Esso Petroleum Company, Limited,

ExxonMobil House,

Mailpoint 27,

Ermyn Way,

Leatherhead, KT22 8UX.

Kuwait Petroleum International Aviation Company Ltd

Dukes Court

Duke Street

Woking 

GU21 5BH

Statoil: Statoil (UK) Limited,

9th floor,

One Kingdom Street,

London W2 6BD.

TOTAL UK Limited,

40 Clarendon Road,

Watford,

Hertfordshire,

WD17 1TQ.
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