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NOTE: please delete all square brackets once details have been inserted/retained/deleted]
THIS AGREEMENT is made on the                       day of                                         201[  ] 

BETWEEN

[HERE INSERT THE NAMES OF SHAREHOLDERS AND THEIR REGISTERED OFFICE ADDRESSES. ALSO INSERT THE SHAREHOLDERS’ COMPANY NUMBERS IF REQUIRED]
collectively referred to as the ‘Shareholders’ and 

[Insert name of Company if already formed. If not insert ‘subsequently to be joined by the Company’. See also Clause 5.2(j).]
RECITALS:

A.
The Shareholders wish to [construct and] [Retain "construct and" if construction is planned]  operate a jointly owned Aviation Fuels storage and distribution facility as more particularly described in Clause 2.1 (the ‘Facilities’) at [      ] [insert airport]  (the ’Airport’).

B.
The [      ] [insert details]  (the ‘Airport Authority’) has agreed in accordance with the [here insert relevant authorisation e.g. lease or letter] (the ‘Authorisation’) dated [                ] [insert date] 200[  ] [insert year]  to the [construction and] [Retain "construction and" if construction is planned]  operation at the Airport of the Facilities by the Shareholders [for a period of years from [                       ] [Retain "for a period of years from (insert years)” if Authorisation containes a fixed term] [together with any extensions to this]. [Retain "together with any extensions to this" if Authorisation has extensions].  
C. The Shareholders, with the approval of the Airport Authority, have agreed that such [construction and] [Retain "constructoin and" if construction is planned]  operation should be carried out by [name, if available], a company [to be] [Retain "to be" if company has not been incorporated] incorporated and jointly owned by the Shareholders.

D. Each of the Shareholders has been granted rights by the Airport Authority (‘Concession Rights’) to supply Aviation Fuels at the Airport.

E. The Shareholders by means of this Agreement wish to set out and formalise the rights and obligations arising out of the organisation of such jointly owned company and the [construction,] [Retain "construction” if construction is planned] operation, organisation, management and maintenance of the Facilities by or on behalf of such company.

OPERATIVE PROVISIONS

1.
DEFINITIONS AND INTERPRETATION

1.1
In this Agreement, unless the context otherwise requires:

‘Accounting Manual’ has the meaning given in Clause 5.2 (j);

‘Agreement’ means this agreement including the Recitals and Schedules and/or any other side letter(s) and/or documents(s) which parties expressly agree to form part of this agreement;


‘Aircraft Refuelling’ means the supply and delivery to aircraft via the Facilities and/or Exclusive Facilities, of  Products, and defuelling, and related operations and services; 

‘Aircraft Refuelling Indemnification Agreement’ means the Agreement in respect of liabilities arising out of Aircraft Refuelling all as more fully described in Clause 23.1(a) below;

‘Airport’ has the meaning given in Recital A;

‘Airport Authority’ has the meaning given in Recital B;


‘Airport Premises’ means the land and premises at the Airport on which the Facilities are situated and, for the avoidance of doubt, includes any leased or licensed premises;

‘Annual Minimum Payment’ has the meaning given in Clause 14.11 (d)(i); 

"Applicant" has the meaning given in Clause 14.1; 
‘Authorisation’ has the meaning given in Recital B;


‘Authority’ means any international, national, state, port, transportation, local or other authority or agency whether privately owned or otherwise or any court or any person lawfully acting for any such authority, agency or court;
"Aviation Fuels" or "Aviation Fuel" means Jet A‑1 Kerosene or other aviation fuel which meets the Specifications and complies with the Check List which is the latest issue of Aviation Fuel Quality Requirements for Jointly Operated Systems issued by the Joint Inspection Group Limited, at that time, together with any amendments or additions thereto in force at that time;
‘Board’ means the board of Directors of the Company;


‘Business Day’ means Monday to Friday [consider Saturday to Wednesday for Islamic countries?] excluding public holidays in the area in which the Facilities are located;

“Business Principles Policy” has the meaning given in Clause 36.1(b);


‘Capital Expenditure Accounts’ means the accounts referred to in Clause 12;

‘Chairman’ has the meaning given in Clause 6.2;


‘Change in Control’ means, in respect of a Shareholder, any event or circumstance as a result of which:


(a)
that Shareholder ceases to be Controlled by its Parent Company or Companies;


(b)
that Shareholder’s Parent Company or Parent Companies become Controlled by a third party that does not Control such Parent Company or Parent Companies at the date hereof;


(c)
the shareholders of that Shareholder’s Parent Company or Parent Companies shall approve any consolidation, merger, business combination or any other transaction as a result of which the entity surviving such transaction becomes Controlled by a third party that is not Controlled by the Parent Company or Parent Companies at the date hereof;


‘Company’ has the meaning given in Clause 3.1;


‘Concession Rights’ has the meaning given in Recital D;


‘Constructor’ has the meaning given in Clause 10.2;


‘Contamination’ means in respect of land or water:


(a)
that the land or water is affected or degraded by the presence of any  Hazardous Substance (including but not limited to petroleum or residual hydrocarbons); and 

(b)
having regard to the use of the land or water or any other land or water in its vicinity, the  Hazardous Substance creates or may create a risk of harm to the environment or to a person's health or to waters;

‘Contamination Area’ means any area of land or water,  that is subject to Contamination as a result of the operation of the Facilities which may include the whole or part of the Facilities;

‘Control’ or ‘Controlled’ in respect of: 

(a) 
a Shareholder means such Shareholder is directly controlled by another company if the latter company beneficially owns shares carrying  more than 50% of the votes at a general meeting of the Shareholder; 

(b)
a particular Shareholder is indirectly Controlled by a company if a series of companies can be specified, beginning with that company and ending with the particular company, so related that each company in the series is directly Controlled by one or more of the companies earlier in the series;


"Core Principles" means the industry wide joint venture principles adopted by the Shareholders relating inter alia to the handling of sensitive information (as more specifically described therein), a copy of which are attached as Schedule 5 as may be updated from time to time;

‘Customer’ in respect of any Shareholder shall be construed as referring to any user or buyer of Products including that Shareholder and/or its Related Companies or any party contracted to such Shareholder or Related Companies in respect of whom such Shareholder performs or procures the performance of the Aircraft Refuelling in question;


‘Dead Product’ means Aviation Fuel stored in the Facilities’ tanks, hydrant system or refueller below the low level suction draw off point that cannot in normal use be considered as stock available for supply to Customers;


‘Delegates’ in relation to a Shareholder, means a director, officer, employee, agent, representative or contractor;  


‘Depreciation and Financing Charges’ has the meaning given in Clause 19.1(b);


‘Director’ means a director of the Company;


‘Dispute’ means a disagreement between or among the Shareholders or between or among any of the Shareholders and the Company in connection with this Agreement or in connection with any alleged breach of this Agreement;

“Drug and Alcohol Policy” has the meaing given in Clause 36.2(b);

‘Effective Date’ has the meaning given in Clause 2.1;


‘Environmental Complaint’ means any complaint, order, directive, claim, citation or notice in respect of the operation of the Facilities  by any Authority or other  third party in respect of the Facilities or matter arising therefrom and relating to Contamination; 



‘Exclusive Facilities’ means those facilities described in Clause 11;


‘Facilities’ means the facilities referred to in Recital A and more fully described in Schedule 1 which shall include all buildings, structures, storage equipment, distribution facilities [which may include hydrant pipeline and dispensers] [Delete as appropriate], ancillary equipment and land dedicated to the use of the Company necessary for the complete receipt,  storage and distribution of the Products as applicable, at the Airport Premises but shall specifically exclude Exclusive Facilities; 


‘Financing Shareholders’ means the Shareholders who wish to make the investment referred to in Clause 11;


‘Fixed Costs’ has the meaning given in Clause 19.1(a);


‘Force Majeure’ means any event or circumstance (whether actual or contemplated) which is not within the reasonable control of the Shareholder affected including without limitation;


(a)
any order, demand, requirement, request or recommendation or other action or failure to grant a consent, exemption, approval or clearance or imposing of an embargo, export or import restriction, rationing, quota or other restriction or prohibition by any Authority; 


(b)
any strike, lockout or labour or industrial dispute, whether or not the affected Shareholder is a party to it or would be able to influence or procure its settlement;


(c)
any civil commotion or disorder, riot, invasion, war, threat or preparation for war;

‘General Manager’ has the meaning given in Clause 5.2 (c);


‘Guidelines’ means the JIG’s current ‘Guidelines for Aviation Fuel Quality Control and Operating Procedures for Joint Airport Depots’;


“Hazardous Substance” means any artificial substance or thing (whether in a solid, liquid, gas, vapour or other form), which is capable (alone or in combination) of causing harm to human health or the environment including hazardous, polluting, toxic or dangerous substances including but not limited to petroleum or residual hydrocarbons, waste and/or radiation, electricity, vibration or heat;

‘HSSE’ means health, safety, security and environment;


“HSSE Policy” has the meaning given in Clause 36.2(b);


"JIG" means the Joint Inspection Group Limited a company incorporated in England and Wales and limited by guarantee with registered number 4617452; 

‘Liability" or "Liabilities’ means in relation to any Party:


(a)
all damages expenses loss or liability of any nature suffered or incurred by that Party or its Delegates;


(b)
all actions claims and demands brought against that Party or its Delegates; and


(c)
all costs, damages and expenses which that Party or its Delegates may in any way incur in defending or settling any action proceedings claims demands or prosecutions arising as a result of  any negligence of or default by another Party or its Delegates in the performance of its obligations under this Agreement;

"Merger Date" has the meaning set out in Clause 18.1(b);


‘Merged Entity’ has the meaning set out in Clause 18.2(a);   


‘Merger’ means:


(a)
any merger or amalgamation of any Shareholder with another Shareholder or Shareholders;


(b)
any merger or amalgamation of any Shareholder with a Related Company of any other Shareholder or Shareholders;


(c)
any merger or amalgamation of any Related Company of a Shareholder with a Related Company of any other Shareholder or Shareholders;

"Merging Related Company" has the meaning set out in Clause 18.1;

‘Net Replacement Value’ has the meaning set out in Clause 14.5(c)(i) below; 


"Operator" means either the Company itself; a Shareholder; or a third party operator; 

‘Operating Costs’ means the ‘Fixed Costs’, ‘Depreciation and Financing Charges’ and ‘Variable Costs’;

‘Operating Manual’ has the meaning given in Clause 5.2 (k);
“Ownership Interest” means the percentage holding which a Shareholder has in the Company as set out on Schedule 3 as may be amended from time to time;


‘Parent Company’ means any one company which has direct or indirect Control of Shareholder; 


‘Permitted Transferee Company’ means a company which is either: 


(a) 
a Shareholder’s Parent Company;


 (b) 
a company wholly owned, directly or indirectly, by such Parent Company;


(c) 
any one company wholly owned, directly or indirectly, by that Shareholder itself;


"Product" or "Products" means Aviation Fuels and/or related products and/or aviation lubricants;

‘Purchase Contribution’ has the meaning set out in Clause 14.5 (a);


‘Related Company’ means in relation to a Shareholder:


(a)
its Parent Company; or 


(b) 
any company which is for the time being directly or indirectly Controlled by its Parent Company; or 


(c) 
if it does not have a Parent Company, any company which is for the time being directly or indirectly Controlled by that Shareholder;


“Shareholder” means a party that has ownership interest of the shares in the Company, in any proportion;

‘Share of Environmental Liability’ means a Shareholder’s share (calculated in accordance with Clause 25) of the estimated costs (being those costs reasonably estimated by the Board pursuant to an environmental site assessment carried out under Clause 25) to remediate the Contamination Area on the basis of the remediation scheme being immediately implemented;
‘Shares’ means shares in the Company;

‘Technical Services Provider’ or ‘TSP’ has the meaning given in Clause 8.6;


‘Throughput Fee’ means the [per litre] [change measurement unit if other than litre] fee calculated in accordance with Clause 20;


"Variable Costs’ has the meaning given in Clause 19.1(c);

1.2
In the interpretation of this Agreement, unless the context otherwise requires:


(a)
the singular includes the plural and vice versa and, in particular but without any limitation, any word or expression defined in the singular has the corresponding meaning if used in the plural and vice versa;


(b)
the word person includes a firm, a body corporate, an unincorporated association or authority;


(c)
a reference to a person includes a reference to the person’s administrators, successors and assigns; 


(d)
a reference to a Shareholder means not only an original Shareholder set out above but also any person (and its successors and assigns) who from time comes to hold shares in the Company in accordance with the terms of this Agreement and all relevant applicable laws;


(e)
any reference to time is a reference to the time at the Airport;


(f)
if a period of time is specified from a given day or the day of an act or event, it is to be calculated exclusive of that day unless specifically set out herein to the contrary;


(g)
a reference to a day is to be interpreted as the period of time commencing at midnight and ending 24 hours later;


(h)
if an act or notice is required to be done or given on a day which is not a Business Day, the act or notice shall be done or given on the next Business Day following the day on which the act or notice was to be done or given;


(i)
a reference to any thing is a reference to the whole or any part of it and a reference to a group of persons is a reference to any one or more of them; and


(j)
reference to Clauses, Recitals and Schedules are respectively to clauses of, and recitals and schedules to this Agreement.

1.3
The headings used will not form part of this Agreement and will not be relevant to    its construction.

1.4
References in the Agreement to currency are references to [United States Dollars (‘USD’)] [Change currency if other than USD]  currency unless otherwise specified.
2.
EFFECTIVE DATE AND DURATION

2.1
The effective date of this Agreement shall be [   ] [insert date] (the ‘Effective Date’).

2.2
This Agreement shall remain in full force and effect and be binding on the Shareholders until termination. Other than as specifically set out elsewhere in this Agreement, termination shall occur:


(a)
if the Company’s right to operate or cause the operation of the Facilities is irrevocably terminated for any reason and the Board within seven (7) Business Days of such termination decides by unanimous [qualified majority] [delete as appropriate] vote that this Agreement shall not continue in force, in which case this Agreement shall terminate on the day chosen by the Board;


(b)
if the Authorisation (including any extensions thereto) either expires or is terminated in accordance with its terms in which case this Agreement shall terminate on the date of expiry or termination of the Authorisation unless the Board within seven (7) Business Days of such expiry or termination agrees by unanimous [qualified majority] [delete as appropriate] vote that the Agreement shall continue in force;


(c)
if the Board unanimously agrees in writing to termination, in which case this Agreement shall terminate on the day chosen by the Board; or


(d)
on the date any Shareholder acquires all of the issued Shares.

2.3
If the Company’s right to operate the Facilities is suspended by order of the Airport Authority or any other Authority, the rights and obligations of the Shareholders (other than the payment of money) shall be suspended for that period.  If such suspension extends beyond a continuous period of three (3) months this Agreement shall thereupon terminate unless the Board within seven (7) Business Days from the end of such three (3) month period agrees by unanimous [qualified majority] vote that the Agreement shall continue in force.

2.4
On termination the Shareholders shall voluntarily wind up the Company unless they agree unanimously at that time on another course of action. If, upon the final adjustment of accounts, any Shareholder is owed any sum of money for any liability or legal commitment incurred by it in carrying out its obligations under this Agreement each of the other proportionate Shareholders shall immediately pay (unless payment has been already made) its proportionate share of the sum owed. The provisions of this Clause 2.4 shall continue to apply after termination, as shall any other provisions of this Agreement which are expressed or implied to do so.

2.5
Any termination pursuant to the provisions of this Clause 2 shall be without prejudice to any rights and obligations of any Shareholder which may have accrued prior to or on termination.

3.
[FORMATION OF THE COMPANY]


]
[NOTE: THESE ALTERNATIVES HAVE BEEN DRAFTED TO ADDRESS THE SITUATIONS WHERE THE COMPANY IS OR IS NOT ALREADY INCORPORATED]
[3.1
[TO BE USED WHERE COMPANY IS NOT YET FORMED]

(a)
As soon as practicable after signing this Agreement, the Shareholders shall cause to be formed and incorporated under the laws of [   ][Insert proposed country of incorporation] ,  a company to be named [    ] [[Insert proposed name of company]  (the ‘Company’).  The principal object for which the Company is to be established is to provide [construct] [Retain if construction is planned], organise, operate, manage, maintain and where appropriate expand the Facilities.


(b)
The Shareholders shall arrange for all assets, facilities and equipment necessary for meeting this principal object to be acquired and owned by the Company and shall arrange for any Authorisation granted by the Airport Authority to any of the Shareholders to be assigned as necessary to the Company.


(c)
All expenses and commitments incurred by the Shareholders relating to the formation of the Company shall be reimbursed and/or taken over and paid for by the Company provided such expenses and commitments are unanimously agreed to by the Shareholders.]


OR

 [3.1
[TO BE USED WHERE COMPANY IS ALREADY FORMED]

(a)
The Shareholders have agreed that the [construction] [Retain where construction is planned] organisation, operation, management and maintenance of the Facilities shall be effected through the medium of a jointly owned company called [        ] [insert name] incorporated in [jurisdiction] [insert country], registration number [                      ] [insert registration number] and with its registered office at [                           ] [insert registered address] (the ’Company’).


(b)
The Shareholders shall arrange for all assets, facilities and equipment necessary for the Facilities to be acquired and owned by the Company and shall arrange for any Authorisation granted by the Airport Authority to any of the Shareholders to be assigned as necessary to the Company.]

[3.2
[WHERE COMPANY IS NOT ALREADY FORMED]

(a)
The initial issued share capital of the Company shall be [______][insert number of issued shares] divided into [_____][insert number] fully paid‑up shares of [_____][insert value] per share.  These shares shall be issued immediately upon incorporation of the Company and each Shareholder shall subscribe for and take up such portion of the issued capital of the company as indicated below: 
	Name of Shareholder
	Number of Shares

	[insert name]
	[insert number]

	
	

	
	



(b)
The issued share capital of the Company may subsequently be increased with the prior unanimous approval of the Shareholders in a general meeting, and such additional shares shall be issued in proportion to the shares held by each Shareholder immediately prior to such increase.  Such increase may be in the form of capitalisation of retained earnings, or of appropriate reserve accounts, or through a fresh call from the Shareholders. It shall be mandatory for each Shareholder to take up its proportionate share of any increase in the capital.]


OR [WHERE COMPANY ALREADY FORMED]
[3.2
The authorised share capital of the Company is [    ] [insert amount] divided into [     ] [insert number] fully paid‑up shares of [     ] [insert value] each. 

The authorised share capital of the Company may subsequently be increased with the prior unanimous approval of the Shareholders in a general meeting, and such additional shares shall be issued in proportion to the shares held by each Shareholder immediately prior to such increase.  Such increase may be in the form of capitalisation of retained earnings, or of appropriate reserve accounts, or through a fresh call on the Shareholders. It shall be mandatory for each Shareholder to take up its proportionate share of any increase in the capital.]
3.3
If necessary a balancing payment shall be made between the Shareholders to achieve equal ownership of the assets. This payment is set out in the "Sale of Assets Agreement" (Schedule 6). The Shareholders agree that such payment shall represent and achieve equal ownership of the assets.
3.4
The initial capital requirements of the Company, other than the initial share subscriptions, shall be obtained either from third party loans or by way of a loan from each Shareholder (in proportion to each Shareholder’s percentage ownership interest in the Company) to the Company in an amount unanimously agreed by the Board, such Shareholder loan being on the terms and conditions of a loan agreement to be agreed by the Board. It is intended that, once the Company has arranged for its initial capital requirements to be met, it shall be self‑financing to the extent possible from the revenue generated from the Throughput Fees.  However, subject to Clause 10, if further capital is required for the operations of the Company or the construction of Additional Facilities pursuant to Clause 10, this shall be obtained as the Board shall determine (which determination in the case of (c) below shall be unanimous) from either: 

(a)
loans to the Company from a third party or parties;


(b)
funds available from the issue to Shareholders of further shares in the Company in proportion to each Shareholder’s existing shareholding in the Company;


(c)
loans to the Company from the Shareholders in proportion to each Shareholder’s existing percentage shareholding in the Company; or


(d)
loans to the Company by one or more Shareholders on terms negotiated on an individual basis between the Company and the Shareholder(s) concerned.

4.
GENERAL MEETINGS OF SHAREHOLDERS

4.1
General meetings of Shareholders shall be held at least once every calendar year as well as at any other time during the year if requested by any Shareholder.

4.2
The quorum for a meeting of the Shareholders shall be the presence of a representative from each of the Shareholders. In the absence of such a quorum the Chairman shall adjourn the meeting for seven (7) days and notify all Shareholders of the date, time and place of the adjourned meeting.  The business of the meeting shall be duly transacted at any such adjourned meeting even if such a quorum is not present. All resolutions at Shareholders’ meetings relating to a change in the share capital or the memorandum or articles of association of the Company (or their equivalent) or the liquidation of the Company shall (subject to Clause 2.4 or except as required by law) require the affirmative unanimous vote of all the Shareholders whether present or not.

4.3
The auditors of the Company shall be appointed by general meeting and shall audit the financial records of the Company for presentation to the Shareholders.

4.4
The Shareholders shall exercise all voting and other rights and powers available to them in relation to the Company and otherwise so as to procure (insofar as they are able by exercise of such rights and powers) that at all times:


(a)
full effect is given to this Agreement;


(b)
the operation of the Facilities shall be conducted lawfully and in accordance with this Agreement;


(c)
any obligation specified in this Agreement as being an obligation of the Company or the Board shall be duly performed by the Company or the Board (as the case may be).

4.5
If:


(a)
the Shareholders confer by telephone, or other electronic means of audio or audio‑visual communications;


(b)
all the Shareholders who for the time being are entitled to receive notice of a meeting of the Shareholders receive notice of the conference and have access to the means by which the conference is to take place; and


(c)
each of the Shareholders taking part in the conference is able to hear and speak to each of the other Shareholders taking part in the conference;


then:


(i)
all the provisions of this Agreement relating to meetings of the Shareholders shall apply to the conference as if such conference were a meeting of the Shareholders and as if the Shareholders taking part in the conference were physically present together at a meeting; and


(ii)
any resolution passed by such a conference shall be deemed to have been passed at a meeting of the Shareholders held on the day on which and at the time at which the conference was held.

5.
BOARD OF DIRECTORS

5.1
The Shareholders shall select the Board which shall, within the terms of this Agreement, control and make policy decisions relating to the financing, operation, maintenance and, where appropriate, the construction of the Facilities and, to the extent required under Clause 11 below, the Exclusive Facilities.

5.2
In addition to its other functions and duties as set out in this Agreement the Board may where relevant, taking into consideration the JIG recommended practice entitled Guide for Financial Control and Administration of joint venture operations:
(a)
establish the structural organisation and general business direction of the Company including risk assessment and acceptable risk management programmes;

(b)
determine if the Company or a third party (by a two thirds majority) shall be appointed the Operator of the Facilities. In the event a third party Operator is appointed, the Company and the Operator shall enter into a separate operating agreement defining amongst others, the Operator's responsibilities;

(c)
appoint and control the duties of a general manager (the ‘General Manager’) to manage the Facilities on a day‑to‑day basis if the Company is the Operator; describe the General Manager's duties, and monitor compliance by the General Manager with assigned duties and the Core Principles; 
(d)
approve the number of [and remuneration of] staff and employees necessary for the operation of the Facilities;

(e)
determine the programme and formulate financial policies for capital investment in the Facilities and review all requests for capital investment;

(f)
determine the design and components of any alterations and additions to the Facilities to be carried out pursuant to Clause 10 consider the studies and recommendations of the Constructor and make decisions based on these;

(g)
determine whether the qualifying criteria as defined in Clause 14 are met;


(h)
formulate the operating policies and procedures of the Company including a process (or processes if this is deemed necessary) for tendering for the procurement of Products and services either from Shareholders or third parties;
(i)
[cause the Company, immediately following formation of the Board, to become a party to this Agreement and to the separate agreement referred to in Clause 23.1(a);] [NOTE: this is needed where the company is not yet formed but is subsequently].
 (j)
arrange for the publication and updating of an accounting manual which may contain elements such as minimum financial standards for the Company including but not limited to, reports and policies such as capital expenditure, operating expenses, periodic cash flow, dividends, balance sheets and profit and loss statements (the ‘Accounting Manual’) for the guidance of the Company, which shall not contain provisions contrary to the provisions of this Agreement;


(k)
publish and keep up to date a  Product quality control and operating procedures manual (the ‘Operating Manual’) in accordance with the requirements of Clause 8.3(b);
(l)
consider and approve or recommend amendment of capital and revenue budgets prepared by the Operator or the General Manager (as applicable) pursuant to Clause 8.2(b)(iv); these budgets shall be finally agreed and approved by the Board not later than [date] [insert date]  in any year in respect of the next financial year of the Company;

(m)
review annually the costs of operation of the Facilities as disclosed in the audited accounts;

(n)
review and if necessary act upon the financial reports and half yearly operating report and inspection reports prepared in accordance with Clauses 8.4 or 8.5;

(o)
establish dividend and return of capital policies and approve the return of capital and/or payment of dividends to Shareholders;

(p)
recommend to the Shareholders the particulars of an auditor to perform periodic audits of the Company’s accounts at least every twelve (12) months and more often if necessary;

(q)
establish conflict of interest, health, safety, security, environment and drug and alcohol policies for the Company and its employees, agents and contractors;

(r)
consider any written complaint received from any party to this Agreement or any third party concerning the adequacy of the Facilities, the conduct of operations or the quality control procedures adopted and instruct the Operator or General Manager of any action to be taken in respect of such complaint; 

(s)
consider and, if acceptable, approve any insurance which it is proposed by Shareholders be taken out in the Company’s name pursuant to Clause 23.3; 

(t)
if applicable appoint and control the duties of the Constructor as defined in Clause 10; 

(u)
if applicable determine the responsibilities of the Constructor in relation to the construction of the Facilities insofar as these obligations are not expressed herein and supervise the Constructor’s activities;
6.
ORGANISATION OF BOARD

6.1
Each Shareholder shall have the right to appoint one (1) Director as its representative on the Board.  Once appointed, such Director shall have the right to appoint an alternate. An alternate, when acting in the stead of the Director appointing such alternate, shall have the same powers, duties and functions as that Director (and this Agreement shall be construed accordingly). The Shareholder that has appointed a Director may at its discretion replace such Director during the latter’s period of office.
6.2
Each Director shall, in rotation in the order in which the Shareholders are first identified in this Agreement, be appointed as ‘Chairman’ for a period of one (1) year.  If the Director who is currently Chairman is replaced by the Shareholder that appointed such Director the replacement shall also be Chairman for the remainder of the replaced Director’s term as Chairman.  If at any meeting of the Board the Chairman is not present, the Directors present may elect one (1) of their number to be chairman of that meeting. Neither the Chairman nor the chairman of a meeting shall have an additional or casting vote.

6.3
The Board shall meet at least [semi‑annually] [Amend if relevant time frame is different] on dates to be fixed by the Chairman and in addition at other times as appropriate at the request of the Chairman or any other Director with, so far as possible, adequate advance written notice and agenda.

6.4
Except in the event of emergency meetings where the Directors unanimously agree to call for a Board meeting forthwith, at least fourteen (14) days notice of any Board meeting shall be given by the Chairman or any other Director to other Directors and such notice shall include an agenda of the matters to be discussed.
7.
BOARD PROCEDURES AND VOTING RIGHTS

7.1
The following provisions shall apply to all meetings of the Board:


(a)
The quorum necessary for transacting business shall be a simple majority of the Directors. [However if a tender process as envisaged by Clause 8.6 is undertaken the quorum shall be a simple majority of the Directors eligible to vote]. [Delete last sentence if clause 8.6 is removed].

(b)
Each Director shall have one (1) vote for each share held by the Shareholder appointing him.  



(c)
Except as otherwise prescribed in this Agreement, resolutions shall be passed with a simple majority of the votes of such Directors (or their respective alternates) as are present at the meeting in question. Where unanimity is called for, the unanimous votes of all the Directors (or their respective alternates) shall be required. However, for the purpose of this Clause 7:



(i)
any Director (or alternate) who is present at a meeting of the Board and abstains from voting on any resolution shall be deemed to have voted with the majority on that resolution, save where there is an equality of votes for and against the resolution when such Director (or alternate) shall be deemed to have voted against that resolution;



(ii)
with regard to any matter which is not specifically set out in the agenda of the meeting of the Board, a Director who is absent from the meeting shall be advised of the terms of the resolution and shall have the right within fourteen (14) days of receipt of such advice to indicate whether he votes in favour of or against such resolution.  If such Director fails to convey to the Chairman his decision within such fourteen (14) day period, then such Director shall be deemed to have voted with the majority on that resolution, save where there is an equality of votes for and against the resolution in which case the Director shall be deemed to have voted against that resolution; and

(iii) notwithstanding the provisions of paragraph (ii) above, the Directors who are present may decide, by [unanimity][simple majority] [delete as appropriate],, that the matter is too urgent to permit a delay of fourteen (14) days, and may stipulate such lesser period of time after receipt of notice as they consider reasonable in the circumstances during which the absent Director shall be permitted to cast his vote.

(d)
If any of the circumstances set out in Clauses 15 to 17 and 18 (if applicable) inclusive occur and result in a transfer of Shares to one or more Shareholders then all remaining Shareholders (including a Merged Entity if there is one) shall, if required by a Shareholder, unanimously agree on a new quora, voting rights or majorities required for meetings of the Board as soon as reasonably practicable after the occurrence of the circumstance giving rise to the transfer.  If no such agreement is reached within one (1) month after the transfer of the Shares has been effected then no change shall be made.


(e)
Any resolution in writing signed by all the current Directors will be as valid and effectual as if passed at a meeting of the Board duly convened and held.  Any such resolution may consist of several documents in like form, each signed by one or more Directors.


(f)
The Chairman shall ensure that minutes of all meetings of the Board are kept and will distribute a copy to each Director within fourteen (14) days of each meeting.  Minutes of each meeting will be considered for adoption at the next meeting, with or without corrections, and, if adopted at the next meeting, will be signed as a true record by the Chairman or the chairman of that meeting.


(g)
If:



(i)
the Directors (or their alternates) confer by telephone or other electronic means of audio or audio‑visual communications,



(ii)
all the Directors who for the time being are entitled to receive notice of a meeting of the Board receive notice of the conference and they (or their respective alternates) have access to the means by which the conference is to take place, and



(iii)
each of the Directors (or their respective alternates) taking part in the conference is able to hear and speak to each of the other Directors (or alternates) taking part in the conference,



then:



(A)
all the provisions of this Agreement relating to meetings of the Board shall apply to the conference as if such conference were a meeting of the Board and as if the Directors (or alternates) taking part in the conference were physically present together at a meeting; and



(B)
any resolution passed by such a conference shall be deemed to have been passed at a meeting of the Board held on the day on which and at the time at which the conference was held.



The fact that a Director (or alternate) is taking part in the conference shall be made known to all the other Directors (or alternates) taking part. Until a Director (or his or her alternate) makes it known that he or she is ceasing to take part in the conference he or she shall be deemed to be present and to continue to form part of the quorum.

8.
OPERATION OF THE FACILITIES

8.1
General

(a)
The Facilities (and the Exclusive Facilities) shall be operated and maintained in accordance with this Agreement and the Operating Manual unless otherwise directed by the Board from time to time.


(b)
The Board shall act in the general interest and for the mutual benefit of all the Shareholders and shall give no preference to any of them; nor shall it engage in sales solicitation or negotiation, or act on behalf of a Shareholder in relation to a Customer or potential Customer.


(c)
The bringing of any action in the name of the Company against a third party, shall require the approval of the Board.  A majority vote pursuant to Clause 7.1(c) shall be required for such approval.


(d)
Costs shall be kept to the minimum consistent with efficiency and safety and the requirements of the Board and the Airport Authority.


(e)
The Company shall ensure that the Facilities shall not handle or dispense items other than Products unless and except to the extent that approval thereto is given by the Board unanimously and when required by the Airport Authority.

(f)
Only those persons authorised by the Board shall be allowed to use the Facilities or to have free access to the Facilities.


(g)
Subject to applicable law, individual Directors shall not interfere with day-to-day operation of the Facilities, and only the Operating Manual, the Accounting Manual and other specific written instructions from the Board shall be observed in the operation of the Facilities.


(h)
The Company will operate or cause the Facilities to be operated in 
accordance with the Core Principles.  
(i)
The Operator shall propose a business continuity plan ("BCP") for the operation of the Facilities which shall require the approval of the Board. The Company will operate or cause the Facilities to be operated in accordance with such BCP.  
8.2
Day‑to‑Day Operation

(a)
The Facilities shall be operated in accordance with the operational needs of the Airport unless otherwise agreed by the unanimous decision of the Board.


(b)
The Facilities and stocks shall be managed on a day‑to‑day basis through the Operator or the General Manager (as applicable).In addition to Clause 5.2(c), the scope and nature of the Operator's or General Manager’s duties as set out  in the Operating Manual  shall include but not be limited to the:



(i)
management of the receipt and storage of Products;


(ii)
recruitment of staff to carry out the Company’s or Operator's responsibilities under this Agreement. In relation to the General Manager's recruitment of staff, the levels of such staff and the amount of their remuneration and other terms of employment are subject to approval by the Board;



(iii)
reporting to the Board on the financial, operational and health safety, security and environmental performance of the Company including promptly advising each Director of any accidents arising out of or in connection with the operations of the Company which causes casualties or serious injuries or any negative effect on the environment;



(iv)
preparing annual capital and revenue budgets showing the total costs and adjustment items in respect of all works of a capital and operating expense nature respectively for the forthcoming financial year for consideration and approval by the Board. For the avoidance of doubt, other than as specifically set out elsewhere in this Agreement, no expenditure in excess of the approved operating cost budget may be incurred without the prior approval of the Board, except in an emergency (as reasonably determined by the Operator or General Manager) when the Shareholders will be notified of the expenditure as soon as reasonably practicable; 



(v)
issuing and collecting all necessary documentation required for Company operations;



(vi)
ensuring that all standards specified in the Operating Manual are met and that the Facilities are operated and managed in accordance therewith particularly with regard to health, safety, security and environmental concerns; 



(vii)
keeping costs at a minimum without compromising safety and quality control requirements; 



(viii)
proposing, and if approved by the Board, taking out any insurance in the name of the Company which may be necessary under Clause 23.3;



(ix)
keeping or procuring the keeping of proper books, financial accounts and other records relating to the operation and maintenance of the Facilities (including the maintenance of the Capital Expenditure Accounts pursuant to Clause 12.1 below and the register of Ownership Interests in Schedule 3); the accounting methods and conventions used in preparation of such reports shall be those as specified in the Accounting Manual, except as otherwise specified in this Agreement; such accounts shall be subject to annual audit by an auditor appointed by a Shareholder subject to the provisions of the Core Principles or an independent auditor appointed by the Board and the accounts and auditors’ reports thereon shall be promptly  furnished to the Board following their completion; the cost of the inspection and the independent audit in this Clause shall be treated as an operating expense. Unless otherwise determined by the Board, the Company shall preserve and retain all documents and records referenced in this sub-clause for a period of at least three (3) years following the date of creation of such documents.


(x)
referring to the Board any written complaint received from any party to this Agreement or any third party concerning the adequacy of the Facilities, the conduct of operations or the quality control procedures adopted; and


(c)
The Operator or the General Manager shall not assume any responsibility for marketing or soliciting business on behalf of any Shareholder or other Aviation Fuel supplier at the Airport. Any complaint about the Operator or the General Manager will be furnished in writing to the Board.  If the Board is in agreement with the complaint, it shall take prompt action to remedy the situation.


(d)
The Shareholders and the Company accept that liability arising out of the General Manager's conduct in carrying out his functions shall be a liability of the Company. However liability arising out of the Operator's conduct in carrying out its functions as an Operator shall be a liability for the Operator's account.

(e)
The initial  Aviation Fuel fill of the storage tankage [and, if required, of the hydrant system] [delete if no hydrant system] in the Facilities shall be provided by each Shareholder in proportion to its expected throughput of Aviation Fuels through the Facilities in the first year of operation.Such initial fill shall constitute the official opening stock of the Facilities on commissioning. However, it is agreed that the Dead Product shall be owned, accounted for and provided in proportion to each Shareholder’s holding of Shares. Any Aviation Fuels losses and gains occurring prior to the official commissioning of the Facilities shall be shared in accordance with Clause 8.3(d). 

(f)
Each Shareholder shall be entitled to supply Aviation Fuel to the Facilities and to withdraw an equivalent volume (less a share of storage losses proportionate to throughput) of Aviation Fuel from the Facilities for the purpose of enabling that Shareholder to deliver Aviation Fuel from the Facilities to its Customers. Each Shareholder shall be entitled to use a share of tankage space, grade by grade, in all tanks of the Facilities proportionate to its withdrawals although this may be subsequently modified if acceptable to all the Shareholders. Stocks may not be allocated to a Shareholder which does not have stock in storage in the Facilities. In addition, Shareholders may agree amongst each other to provide for any Aviation Fuel shortages, on terms and conditions agreed between the relevant Shareholders. 

(g)
The Operator or the General Manager shall, however, keep daily records of each Shareholder's Product stock position and shall advise the relevant Shareholder, when replenishments should be effected. Failing appropriate action by such Shareholder, the Operator or the General Manager may inform all Shareholders of the relevant Shareholder's failure to meet its Product stock obligations. 

(h)
Responsibility for maintaining sufficient stocks shall be that of the respective Shareholder. Subject to the provisions of the Core Principles, a periodic report of stock positions will be forwarded to each Shareholder by the Operator or the General Manager showing that Shareholder its own stock position. In addition, the Shareholders shall also receive the total aggregated stock position for that period.

8.3
Quality and Quantity Control

(a)
Unless otherwise unanimously agreed by the Board only Aviation Fuels which meet the specifications in respect of quality and cleanliness for Aviation Fuel set out in the latest version of ‘Aviation Fuel Quality Requirements for Jointly Operated Systems’ (‘AFQRJOS’) as published by the JIG as updated from time to time, may be accepted into the Facilities.


(b)
The Operating Manual shall set out rules and procedures governing the operation and maintenance of the Facilities, which shall at least meet the requirements of the Guidelines as are in force from time to time. For the avoidance of doubt, the quality and quantity of Products supplied to and delivered from the Facilities will be measured using the procedures set out in the Operating Manual and the measurements obtained thereby shall be final and binding except in the case of fraud or manifest error. The Operating Manual shall be prepared by the Board and unanimously approved by all Directors. The Operating Manual together with any amendments thereto that have been unanimously approved by the Board shall form part of this Agreement and shall be binding on all Shareholders. If there is any conflict between any provision of this Agreement and the provisions of the Operating Manual the provision of this Agreement shall prevail.


(c)
The Company’s responsibility for maintaining the quality control procedures shall cease at the point where [Aviation Fuel leaves the Facilities/ exits the hydrant pit valve/ exits the refuelling tanker loading rack]. [Choose point where this transfer of responsibility/risk is to occur].

(d)
Normal Aviation Fuels operating losses (which specifically exclude loss by Contamination) and gains will be shared by the Shareholders in proportion to their monthly throughput of each grade of Aviation Fuels and adjusted in a Aviation Fuels stock adjustment account kept and maintained by the Operator or the General Manager. Normal Aviation Fuels operating losses or gains may be defined to include, but shall not be limited to, the following losses or gains incurred as a result of:



(i)
temperature losses (or gains) as measured at the ambient temperature for the given locations;



(ii)
tank cleaning;



(iii)
testing of equipment; and



(iv)
overage or underage tolerances in normal use of the Facilities.



All non‑normal losses, from spillage, contamination, or the like, shall be thoroughly investigated and the Company shall take corrective measures to prevent their recurrence. 

8.4
Inspections

It is agreed that the Facilities will be inspected by one (1) of the Shareholders (on a rotation basis in the order in which the Shareholders are first identified in this Agreement) unless determined otherwise by the Board, at least once a year. The Shareholder has the right to charge for such inspections, with the agreement of the Board. All inspections should be preceded by each inspector signing a confidentiality agreement in accordance with the Core Principles. These inspections shall be made to ensure compliance with the Operating Manual and the Core Principles. All Shareholders and the Board shall be promptly provided with a copy of the inspection report by the inspecting company. It shall be the responsibility of the Operator or the General Manager to initiate and coordinate the required corrective action recommended in the report and to provide the Board and upon request, to the relevant Shareholders, together with a report of what action has been taken within three (3) months of receipt of the inspection report.  
8.5
Reports

(a)
The Operator or the General Manager shall issue the following reports to each Shareholder: 



(i)
a monthly operating report;



(ii)
an operating report each half year giving details of throughput and the payment, reconciliation and distribution of Throughput Fees in accordance with Clause 20;

 

(iii)
a financial report for the annual audit in accordance with Clause 8.2(b)(ix); and



(iv)
an annual health, safety, security and environmental report in respect of the operation of the Facilities.


(v)
a periodic Product stock position report in relation to the relevant 
Shareholder and the aggregated Product stock position;



(vii)
delivery data will be transmitted to each Shareholder [at the latest twenty four (24) hours following delivery] [NOTE: Some shareholders may have specific data transmission cut off times that should be considered.] seven (7) days a week

(b)
In accordance with the Core Principles, the above reports shall only contain:



(i)
aggregated information (including, without limitation, aggregate volume information) for all relevant Shareholders; and/or


(ii)
aggregated Company information; and/or



(iii)
in the case of each Shareholder who is to receive the relevant report, individual information (including, without limitation, volume information) relating only to that Shareholder (and to no other Shareholder). 

8.6
Technical Services

Any technical services required by the Company shall be provided by or procured by one of the Shareholders or, at the option of the Board, by a suitably qualified third party.  If more than one Shareholder wishes to be the provider of technical services (the ‘Technical Services Provider’ or ‘TSP’), the appointment of the TSP shall be decided by the Board by majority vote or on the basis of an impartial tender process to be designed and implemented by the Board (excluding any Shareholder which is tendering). The Board may open this tender process to any third party who is suitably qualified as determined by the Board (excluding any Shareholder which is tendering).  If a tender process is undertaken no Shareholder which tenders to be the TSP shall be eligible to vote on the tender submissions. The terms of any technical services agreement under which any TSP is appointed shall be agreed by the Board (excluding any Shareholder which may have been appointed as TSP).

8.7
Audit

In addition to any other audit provisions in the  Agreement, the following shall apply:


(a)
at all reasonable times, the  Board shall permit and/or, subject to (c) below, shall permit independent auditors designated by the operating commitee or by one or more of the Shareholders, or auditors designated by a Shareholder  to have access to the Facilities and contractors’ offices and work locations to examine, reproduce and retain relevant copies of the books, accounts and records only as required by generally accepted accounting practices or law and to interview the Operator's and contractors’ personnel in connection therewith. In respect of audits initiated by any of the Shareholders, such audits shall be conducted in compliance with the Core Principles and the cost of the audit shall be bourne by the party conducting or causing the audit. All audits should be preceded by each auditor signing a confidentiality agreement in accordance with the Core Principles. The Board shall be promptly provided with the relevant findings of the audit report in accordance with the Core Principles. It shall be the responsibility of the Operator or the General Manager to initiate and coordinate the required corrective action recommended in the audit findings and to provide the Board with a report within [six (6) months] [Amend if different] of receipt of the audit findings.  


(b)
the Operator or the General Manager shall reply to any points raised in connection with an audit, within three (3) months of the completion of the audit and, if in the reasonable opinion of the Board errors or deficiencies are identified, take prompt corrective action; any unresolved issues arising from the audit, upon which an auditor and the Operator or the General Manager are unable to agree, shall be submitted to the Board for resolution;


(c)
the Board and the Operator or the General Manager shall use all reasonable endeavours to obtain audit rights over all contractors providing services, but particularly over contractors providing services such as waste management, transportation and/or disposal services to the Facilities; the Operator or the General Manager, if requested, shall be instructed to provide any Shareholder  with copies of any audit reports obtained from a contractor;


(d)
any errors or omissions found within the  accounts and agreed between the independent auditor and the Board or the Operator or the General Manager shall be rectified promptly within the accounts ;


(e)
subject to (a) above, any Shareholder seeking to have an audit conducted with respect to any aspect of the joint venture, shall endeavour to give not less than two (2) weeks’ notice of such audit to the Operator or the General Manager to enable the Operator or the General Manager to have appropriate personnel and documentation available;


(f)
the provisions of this Clause shall be applicable during the term of this Agreement and for a period of three (3) years thereafter;


(g)
representatives of the Shareholders shall be allowed free access to the Facilities  at any reasonable time, and be supplied with such information as they may reasonably request, for the purpose of conducting an audit of the operation and maintenance of the Facilities  and compliance by the joint venture with the Business and HSSE Policies (Schedule 4)  provided that such access and information applies to the operation and maintenance of the Facilities  and compliance with the Business and HSSE Policies (Schedule 4)  by the joint venture as a whole and it  is not  possible to identify information about individual Shareholders (unless the information relates only to the Shareholder  requesting the information). All such visits should be preceded by each representative signing a confidentiality agreement in accordance with the Core Principles.

8.8
Co‑operation

Each Shareholder undertakes that it will do all things and duly execute, sign, perfect and deliver (and, if required, register) any such further document as may reasonably be required for the purpose of carrying out the intent and purpose of this Agreement or the fulfilment of its obligations under this Agreement.

9.
ORIGINAL INVESTMENT

9.1
Determination

The original investment in the Facilities shall be raised by the Company in accordance with the provisions of Clause 3.3 above and it shall be deemed to be capital expenditure for the purpose of Clause 19.


(a)
The components of the original investment shall include, but not be limited to:



(i)
the cost of all capital construction or purchase of land;



(ii)
the fee for any Shareholder acting as Constructor of the original Facilities;



(iii)
the cost of all equipment purchased by or on behalf of the Company;



(iv)
any existing facilities or assets contributed by or purchased from individual Shareholders as set out in Schedule 2; (where any facilities or assets have been in operation prior to the commencement of this Agreement, the Shareholders shall agree a value for all such facilities or assets based on market valuation and this shall be independently verified); 


(v)
the pre‑operation expenses that can be conveniently amortised as start‑up costs (including, but not restricted to, legal and other professional costs associated with the formation of the Company and preparation of this Agreement and any other agreements ancillary thereto); 


(vi)
other lump sum fees, licences or other charges, including maintenance costs if there is any delay between construction and commissioning of the Facilities; and


(b)
The components of the original investment shall not include:



(i)
the cost of any short term debt required before the Facilities began operating: the cost of this debt shall be allocated to ordinary operating expenses; and



(ii)
any profit gained or loss incurred by the Company which amounts shall be reconciled in each subsequent accounting period with normal expenses.

9.2
Approval

The amount of the original capital investment shall be unanimously agreed by the Board.

10.
CONSTRUCTION

10.1
Subject to Clause 12.3, any additions (including additions to increase throughput capacity) or alterations to the Facilities (‘Additional Facilities’) shall only be made with the prior unanimous agreement of the Board (and agreement of the Authority where this is required in the Authorisation or Concession Rights) except that:


(a)
all alterations or additions necessary to maintain the quality control and operating standards as established in the Operating Manual; and


(b)
any alterations or additions that do not exceed [insert dollar or other currency amount]for any one item or series of items constituting a single project but which do exceed the amount set out for minor items in Clause 12.3;


shall only require the prior approval by a simple majority of the Board.  The costs of financing the construction of the Additional Facilities (the ‘Construction’) shall be raised in accordance with the provisions of Clause 3.4.

10.2
Unless otherwise determined unanimously, the Board shall appoint one (1) Shareholder to procure and supervise the Construction (the ‘Constructor’) subject to the Board agreeing with the Constructor details of design, engineering, procurement, construction and commissioning of the Construction. The Constructor will be required to advise the Board on the categorisation of the estimated Construction costs into capital and capital associated operating expense.   
10.3
The Constructor shall:


(a)
provide or procure the provision of all design and engineering services for the Construction (including arranging necessary permits and approvals and the provision of any specialist services) and prepare cost estimates of the Construction for consideration by the Board; if the Constructor is unable or unwilling to provide some or all of the design and engineering services itself it shall ensure that the engagement of any contractor to undertake this work is approved in advance of such engagement by a majority of the Board;

(b)
identify a suitable contractor (the ‘Contractor’) using the approved tender processes referred to in Clause 5.2(h), to carry out the physical aspects of the Construction and such other aspects as the Constructor is unable to undertake itself ;


(c)
subject to (a) above, negotiate the terms of any agreement with the Contractor regarding the Construction; for the avoidance of doubt any such agreement shall be entered into between the Constructor and the Contractor only;


(d)
supervise or cause the supervision of the Construction and provide or cause the provision of all project management services and in particular ensure that the Construction proceeds in accordance with any plans, specifications, time schedules,  costs and any changes approved or required by the Board;


(e)
unless otherwise determined by the Board, be entitled to charge a fee (the ‘Management Fee’) which shall comprise either a percentage of the total costs of the Construction or a lump sum as approved by the Board; 


(f)
during the Construction and up to the date of final handover to the Company of the Additional Facilities report regularly on progress of the Construction (including but not limited to costs, schedule and changes) and be responsible to the Board, maintain records of the actual costs of Construction (including the Management Fee) and where necessary apportion these among the Shareholders pursuant to Clause 10.4;


(g)
compile a costed inventory of the Construction in relation to each section under construction during the period of Construction and at the end of the period of Construction provide a duly certified costs inventory to the Operator or the General Manager; and


(h)
be responsible for the safe completion of the Construction rendering it fit for occupancy, in good order and ready to commence operations as agreed in Clause 10.2.

10.4
If, pursuant to Clause 3.4, the costs of the Construction are to be financed by the Shareholders (including the Constructor) either through loans or through the issue of additional share capital in proportion to each Shareholder’s existing percentage shareholding in the Company then, prior to the commencement of the Construction, the Board shall approve the details of how and when each of the Shareholders is to make payments to finance the Construction.


Within 30 (thirty) days of the completion of the Construction the Constructor shall both determine the actual costs of the Construction and notify the Company and each Shareholder of the same including whether that Shareholder is to be credited or debited with any difference between its share of the actual costs of Construction and those amounts that it has already paid. If a Shareholder is to be debited then the debited amount shall be paid by that Shareholder to the Company within fourteen (14) days of receipt of the notification from the Constructor. The Company will then effect a reconciliation among those Shareholders which are to be credited with any difference as soon as reasonably practicable after receipt of all debited amounts (including any interest paid under this Clause 10.4). Any Shareholder which fails to pay monies due under this Clause 10.4 will be liable to pay the Company interest on such monies from the date payment falls due until paid in full  as determined by the Board.
10.5
(a) Liabilities in respect of all claims of the Construction not arising out of or as a result of the gross negligence and/or wilful default of the Constructor, shall be borne by the Shareholders in proportion to their percentage ownership share in the Company.


(b) For the avoidance of doubt, the Constructor shall not be liable for any failure or delay in the performance or non‑performance of its obligations as Constructor under this Agreement where such failure or delay is due to Force Majeure if the Constructor notifies the other Shareholders in writing of the cause of any such excusable failure or delay within fifteen (15) days from the beginning of the circumstances of the failure or delay. 
10.6
Termination of Appointment of Constructor

(a)
The Board may by resolution passed unanimously by all Directors, excluding Directors appointed by the Constructor, immediately terminate the appointment of the Constructor for negligence and/or default of the Constructor.


(b)
If the appointment of the Constructor is terminated before the completion of the Construction:



(i)
the Board may appoint a different Shareholder as Constructor in accordance with the provision of Clause 10.2 or a third party; and



(ii)
the Constructor whose appointment is terminated shall be reimbursed:

(A)
where the Board determines that the termination is due to 
the Constructor’s failure properly to perform its duties, any 
costs incurred in the Construction and any portion of the 
Management Fee that the Board considers appropriate;

(B)
in any other case, all reasonable costs incurred in the Construction up to the date of termination including costs payable to it in accordance with this Clause 10 and any portion of the Management Fee based on the value of the Construction (as determined by the Board excluding Directors appointed by the Constructor) at the date of termination; and 



the Constructor shall provide any newly appointed Constructor or such third party with all relevant drawings, documents and data relating to the Construction at or as soon as reasonable practicable after the date of termination and, until this is done the Company, shall not be required to make any reimbursement due to the Constructor pursuant to the terms of this Clause 10.6.
10.7
At any time during or upon completion of the Construction the Board (excluding Directors appointed by the Constructor) may determine that the financial accounts of the Construction be subject to audit by an auditor to be appointed by the Board.
10.8
Unless other determined by the Board, the Constructor shall and shall procure that the Contractor shall preserve and retain all documents and records for a period of at least three (3) years or as otherwise required by law following the earlier of completion and acceptance of services or termination of the services of either the Constructor or the Contractor.

11.
EXCLUSIVE FACILITIES

11.1
(a)
If the Shareholders cannot reach agreement on any proposal to invest capital in the Additional Facilities in accordance with Clause 10.1 within ninety (90) days of that proposal first being considered by the Board then such Shareholder or Shareholders (less than all of the Shareholders) wishing to finance the construction of such Additional Facilities (the “Exclusive Facilities”), shall propose to the Board its/their wish to finance the construction of the Exclusive Facilities and provide the  Board sufficient details to consider the proposal. Within ninety (90) days after receipt of such proposal the Board may by unanimous agreement elect to construct the proposed Exclusive Facilities, or may by majority vote approve the construction of the Exclusive Facilities by the proposing Shareholder or Shareholders (the "Financing Shareholders") or disapprove construction of the proposed Exclusive Facilities on the grounds that it would create an unsafe condition or impair proper operation of the existing Facilities. Any Financing Shareholder or Shareholders shall make the necessary capital investment in their own name(s). Any Exclusive Facilities constructed will be subject to the following conditions:

(i)
that the Exclusive Facilities shall not adversely affect the safe and proper operation and maintenance of the Facilities, provided that any Shareholder or the Board may require confirmation of the same from an independent consultant;

(ii)
the Exclusive Facilities will be owned by the Financing Shareholders in proportion to the capital investment each has provided to finance and commission those Exclusive Facilities;

(iii)
the Financing Shareholders will provide the whole capital cost;

(iv)
the Financing Shareholders will receive all revenue and bear all operating and maintenance costs related to the Exclusive Facilities in the manner agreed by the Financing Shareholders (and failing agreement in proportion to their percentage ownership share in the Exclusive Facilities) and all such costs will be excluded from  Operating Costs of the Facilities;

(v)
the Financing Shareholders may elect to have the exclusive use of the Exclusive Facilities unless because of their nature they also have to be used by other Shareholders in which case the other Shareholders shall procure that the Company shall pay to the Financing Shareholder(s) a rental for such use which will be fair and reasonable in all the circumstances; 

(vi)
the design and engineering of the Exclusive Facilities shall meet the standard of the design and engineering of the Facilities and shall be approved by the Board;

(vii)
the Exclusive Facilities shall be operated and maintained in accordance with the Operating Manual or as otherwise directed by the Board from time to time;

(viii)
the operation of the Facilities and the other Shareholders’ throughput rights will not be adversely affected by the installation, maintenance orand operation of the Exclusive Facilities;

(ix)
Liabilities in respect of loss of or damage to the Exclusive Facilities shall be borne by the Financing Shareholders in proportion to their percentage ownership interests in the Exclusive Facilities at the time the liability was incurred, provided that to the extent (if any) that such loss of or damage to the Exclusive Facilities arises out of the negligence of a particular Shareholder or any of its employees (other than those seconded to the Company), agents or representatives then liability shall be borne by that Shareholder;
(x)
except to the extent that such costs, losses, damages, expenses or Liabilities incurred by one of the non‑Financing Shareholders arises as a result of the default or negligence of that non‑Financing Shareholder, the Financing Shareholders will indemnify the non‑Financing Shareholders against any costs, losses, damages, expenses or Liabilities arising in respect of the Exclusive Facilities or their operation; and

(xi)
if more than one Shareholder is a Financing Shareholder, the financial obligations and rights of use referred to in this Clause 11.1(a) shall be divided between them in proportion to their ownership shares in the Exclusive Facilities; and

(xii)
the Financing Shareholders providing to the Company an indemnity in respect of the matters referred to in Clause 11.1(a)(x).


(b)
No part of the Exclusive Facilities will be sold or otherwise disposed of without the unanimous agreement of all the Financing Shareholders.

(c)
Where the Financing Shareholders agree to sell all or part of the Exclusive Facilities in accordance with Clause 11.1(b) above, the relevant selling Financing Shareholder(s) shall give notice to the Company  with such notice to contain an offer by the selling Financing Shareholder(s) to sell its ownership percentage of all or part of the Exclusive Facilities to the Company. Any decision by the Board shall be unanimous and the provisions of Clause 16 shall apply mutatis mutandis subject to the Company’s right to use the Exclusive Facilities if required to operate the Facilities. If the Company does not take up the offer, the Financing Shareholder(s) may make the offer to the Shareholder(s) and ultimately to a Purchasing Company (as defined in  Clause 16.4). In all cases, the provisions of Clause 16 shall apply mutatis mutandis.


(d)
The proceeds of any sales of the Exclusive Facilities by all the Financing Shareholders following termination, will be provided to the Financing Shareholders and where there is more than one Financing Shareholder will be divided among them in proportion to their shares in the Exclusive Facilities. On termination, if upon the final adjustment of accounts any Financing Shareholder is owed any sum of money pursuant to Clause 11.1(a)(ix), each of the other Financing Shareholders will immediately pay that sum in proportion to its liability thereunder (to the extent that proportion is unpaid).  The provisions of this Clause 11.1(d) shall continue in force after termination of the Agreement. 
11.2
A Shareholder who has not invested in any of the Exclusive Facilities may at any time become one of the Financing Shareholders by purchasing:


(a)
if all the Financing Shareholders own equal shares, an equal proportionate share from the Financing Shareholders; and


(b)
in any other case, a share reasonably determined by the Financing Shareholders.

11.3
The purchase price under this Clause 11 shall consist of four (4) elements; current Net Replacement Value of the Exclusive Facilities, pre‑commissioning organisational costs (plus capital risk already incurred by the Financing Shareholders if applicable) the benefit of previously negotiated advantageous arrangements, and the current value of other assets held by the Financing Shareholders less any booked Liabilities:
(i)
the current Net Replacement Value of the Exclusive Facilities shall be calculated by taking the estimated current cost of replacing the physical Exclusive Facilities and deducting therefrom such allowances for fair physical wear and tear as is appropriate and reasonable in the circumstances. The estimated current cost of replacing the physical Facilities and calculating the deductions shall be as determined by a methodology approved unanimously by the Financing Shareholders;
(ii)
the pre‑commissioning organisation costs and capital risk elements will be ascertained on the basis of such compensation as the Financing Shareholders shall consider to be fair and reasonable in the circumstances, but which shall not exceed, in the case of the pre‑commissioning organisational costs element, ten percentum (10%) of the current Net Replacement Value element, and, in the case of the organisational cost element plus the capital risk element, ten percentum (10%)  of the current Net Replacement Value element, unless demonstrably incurred organisational costs/capital risk are such as to make a higher percentage fair and reasonable;
(iii)
the benefit of previously negotiated advantageous arrangements shall be calculated as the value to the non Financing Shareholder on becoming a Financing Shareholder of or Financing Shareholder's participation in any arrangements previously negotiated by the Financing Shareholders and which are inherently advantageous to the Financing Shareholders generally or the terms for which have through the lapse of time become advantageous.  Without prejudice to the generality of the foregoing, such arrangements shall include if applicable the Authorisation and capital investment taxation concessions;


In the event of the Financing Shareholders fail to agree unanimously on the methodology in Clause 11.3(i) or a dispute on any of the components of the purchase price, the matter may be referred by the Financing Shareholders to an independent valuer or failing agreement, nominated at the request of the Board by the President for the time being of the [Royal Institution of Chartered Surveyors in London] [Amend to appropriate organisation]; the procedure set out in Clause 11.3(i) will to the extent appropriate apply mutatis mutandis and may be invoked by any affected Shareholder. Once the purchase price is determined payment shall be made to the Financing Shareholder within thirty (30) days.
12.
CAPITAL EXPENDITURE AND DEPRECIATION

12.1
The total capital cost of the Facilities shall form the basis of all further calculations made by the Company in respect of the Facilities.  The total capital cost shall be set out in the form of a series of separate capital expenditure accounts (each a ‘Capital Expenditure Account’) maintained by the Operator or the General Manager comprising the following:


(a)
the original investment in the Facilities as set out in Clause 9.1 as one account;


(b)
the cost of each major addition or alteration carried out pursuant to Clause 10 as a separate account; the cost of minor additions or alterations referred to in Clause 12.3 shall be included in whichever Capital Expenditure Account the Operator or the General Manager considers most appropriate;


(c)
the cost of Dead Product calculated as at the date of execution of this Agreement at a value determined by the Board, such value to be recalculated as at 1 January each year.

12.2
There shall also be kept a separate Capital Expenditure Account in respect of each Exclusive Facility set up pursuant to Clause 11.

12.3
The Operator or the General Manager may without reference to the Board incur capital expenditures not exceeding[   ] [insert amount] for any one item, or for a series of items constituting a single project, and which will be recorded as minor for the purposes of Clause 12.1(b).  Subject to Clause 10.1, investment of any sum in excess of [   ] [insert amount]  shall require the prior unanimous agreement of the Board.

12.4 
(a)
The total capital cost shall be adjusted at  periodic intervals determined by the Board  in respect of additions or alterations completed pursuant to Clause 10  and in respect of depreciation using generally accepted accounting principles (GAAP) in line with the expected life of the assets.  



(b)
However, notwithstanding the provisions of Clause 12.4(a), if by reason of any circumstances any item forming part of the Facilities having an initial cost of not less than [  ] [insert amount] is rendered unusable at any time after the date of final commissioning thereof for a period of not less than one (1) month, then from the date on which such item was so rendered unusable it shall be treated as follows in respect of depreciation and interest:



(i)
where any section of the Facilities is closed down permanently depreciation and interest for those items shall be borne by each Shareholder in proportion to its ownership share in the Facilities; such items shall not be included in the Throughput Fee calculation in Clause 20;



(ii)
where any section of the Facilities is closed down temporarily and the total throughput of the Facilities is reduced, then for the period of such closure depreciation and interest in respect of the temporarily closed down section shall be borne by each Shareholder in proportion to its ownership share in the Facilities and depreciation and interest for such section shall not be included in the Throughput Fee calculation; and



(iii)
where any section of the Facilities is closed down temporarily, but the total throughput of the Facilities is not reduced, depreciation and interest in respect of the temporarily closed down section shall be borne by each Shareholder in relation to its total throughput of Product through the Facilities and it shall continue to be included in the Throughput Fee calculation.

13.
USE OF FACILITIES

13.1
Each Shareholder shall be entitled to supply Products to the Facilities and, subject to any adjustment necessary under Clause 8.3(d) or 23.1(b)(iv), to withdraw an equivalent volume of Products from the Facilities for the purpose of enabling that Shareholder to deliver Products from the Facilities to its Customers and to Customers of its Related Companies.

13.2
The Operator or the General Manager shall not allow any person, other than the Shareholder(s) owning the Exclusive Facilities, to use the Exclusive Facilities without the prior approval of the relevant Financing Shareholders(s) unless this is necessary for the safe and proper operation of the Facilities.

13.3
All Shareholders shall comply with the requirements of the Board relating to the safe and proper operation of the Facilities.

13.4
Each Shareholder shall, if so requested by the Board, provide the Board with written confirmation that a particular entity is one of its, or one of its Related Companies’, Customers. However, no Shareholder shall be required to disclose any other details of any contract between itself or any of its Related Companies and any Customer except to the extent that such details are strictly required to carry out the supply of Aviation Fuel to that Customer, including aircraft refuelling of that Customer’s aircraft.

13.5
Nothing contained in this Agreement shall limit or prevent any Shareholder from:

(a)
freely trading or handling Products at the Airport; or

(b)
providing any services within or outside the area served by the Facilities;

provided that the Shareholder shall obtain prior approval of the Board with regard to any use of the Facilities in connection with such services and the Board may also set an appropriate fee. This Agreement regulates only the relationships between the Shareholders with regard to the [construction and] [retain if construction is planned] operation, maintenance and financing of the Facilities and is not concerned with the commercial or marketing policies of the Shareholders relating to the sale of Products at the Airport or elsewhere either within or outside the Airport.
14.
ADMISSION OF NEW SHAREHOLDERS 

14.1
Any third party (an ‘Applicant’) desiring to have access to the Facilities to enable it to store, distribute and market its Products shall be permitted to do so on the basis of and in accordance with the procedures set out in this Clause 14. 

14.2
The Applicant shall in the first instance make written application to the Company. requesting that such access be granted.  On receipt of such written application the Board shall request that the Applicant obtain approval from the Airport Authority or other relevant Authority for the Applicant to be permitted to conduct its business at the Airport.  On receipt of the evidence of such approval, the Board shall shall send to the Applicant a list of the conditions and qualifying criteria set out in Clause 14.3 and shall request the Applicant to establish in writing that it satisfies the relevant conditions and meets the relevant qualifying criteria providing such evidence as required by the Board.

14.3
Admission of the Applicant as a new Shareholder shall be subject to the following qualifying criteria. The following sub-clauses (b) to (i) shall apply equally to all Shareholders who undertake to comply with these provisions for the duration of this Agreement. 


(a)
notwithstanding the provisions of Clauses 14.7 and 14.8, if the Applicant did not commit to participation in the Facilities or the Company prior to the commencement of the operation of the Facilities or, where the Facilities needed to be constructed, prior to the construction of the Facilities, but is subsequently considered for admission as a Shareholder pursuant to an application under Clauses 14.1 and 14.2(a) then, provided that the Applicant satisfies the conditions and meets the qualifying criteria set out in this Clause 14.3 and pays the Purchase Contribution referred to in Clause 14.5, the Applicant shall be admitted as a new Shareholder but no earlier than either two (2) years after the date on which the Facilities began delivering Product commercially to customers or (if applicable)  [one] [1] [amend if different] year after the date the Applicant last declined to participate or its application was withdrawn or deemed to have been withdrawn, whichever is the later;


(b)
the Applicant’s demands upon the Facilities shall be such that they could not reasonably be held materially to prejudice in any way the use of the Facilities by the Shareholders;


(c)
the Applicant shall: 



(i)
be able to deliver to the Facilities on a continuing basis Products  compatible with those currently supplied through the Facilities, sufficient to supply in full its Customers’ requirements and the requirements of Customers of its Related Companies and which meet the Product specifications defined in this Agreement; 



(ii)
have access to adequate laboratory testing facilities which are available consistently and promptly to confirm such quality; and



(iii)
have in place quality control procedures which at a minimum comply with the Guidelines;


(d)
the Applicant shall be financially capable of fulfilling the obligations of a Shareholder, have sufficient qualified manpower to perform the obligations of a Shareholder and shall meet the financial resource requirements of Clause 23.3.


(e)
the Applicant shall be technically capable and have sufficient resources to fulfil the obligations and responsibilities of a Shareholder in accordance with the provisions of this Agreement;


(f)
the Applicant shall become a party to this Agreement (as amended or novated from time to time) and to any related agreements including, without limitation, the Aircraft Refuelling Indemnification Agreement and agreements regarding the Facilities with any Authority;


(g)
the Applicant is capable, as reasonably determined by the Board, of providing or procuring the provision of Aircraft Refuelling to its Customers (and those of its Related Companies); and


(h)
the Applicant has been granted Concession Rights to supply Product at the Airport.
(i) the Applicant is compliant with all laws, statutes, regulations in force or as amended from time to time. Notwithstanding anything in this Agreement to the contrary, no provision shall be interpreted or applied so as to require the Board derogate from or refrain from doing, anything which would constitute a violation, or result in a loss of economic benefit under the United States Anti-Boycott and/or other Export Laws and Regulations and/or any other applicable United States, European Union or national laws. 

14.4
If, after receipt and examination of written evidence submitted by the Applicant pursuant to Clauses 14.2 and 14.3, the Board considers that the Applicant does not meet such qualifying criteria it shall so notify the Applicant, with all necessary particulars, so that the Applicant may take such steps as are necessary to meet such qualifying criteria.  If the Applicant is unable, within one hundred (100) days of receipt of such notification, to satisfy the Board that it is able to meet such qualifying criteria the application shall be deemed to be withdrawn at the expiry of such one hundred (100) day period (in which case a further application from the Applicant to be admitted as a new Shareholder may not be submitted or considered by the Board until  [one] [1] [amend if different] year after the expiry of such one hundred (100) day period.  If and when the Board is satisfied that the Applicant does meet such qualifying criteria it shall so notify the Applicant, advise the Applicant in writing of the basis on which the Purchase Contribution will be calculated, send the Applicant details of the documents referred to in Clause 14.3(f) and invite the Applicant to submit a formal application to purchase, subject to agreement on the amount of the Purchase Contribution, an equal undivided ownership share in the capital of the Company. In either case such notification shall be given as soon as is reasonably practicable and the Board shall use reasonable endeavours to give such notification within fifty (50) days after receipt of the written evidence submitted by the Applicant pursuant to Clause 14.3. The formal application shall be accompanied by a non‑refundable fee, to be determined by the Board, equal to the estimated reasonable cost of evaluating whether the Applicant meets the qualifying criteria and of determining the Purchase Contribution referred to in Clause 14.5.
[CONSIDER WHETHER ONE (1) YEAR IS A REASONABLE QUARANTINE PERIOD FOR THIS JOINT VENTURE AT THIS AIRPORT.  THE PERIOD SHOULD BE NO LONGER THAN ONE (1) YEAR]
14.5
(a)
The Applicant shall be required to make a payment (the ‘Purchase Contribution’) to be divided among the existing Shareholders in proportion to their holdings of Shares in exchange for a number of Shares to be transferred from each Shareholder to the Applicant such that after the transfer the Applicant and the existing Shareholders shall each hold a number of Shares equivalent to an equal undivided ownership share in the capital of the Company.


(b)
The Purchase Contribution (‘PC’) shall be calculated using the formula:




[image: image2] 



where prior to the purchase of the proposed ownership share:



E
= 
the total value of the Purchase Contribution elements set out 



in Clause 14.5(c); and



S
=
the total number of Shareholders.


(c)
The Purchase Contribution shall consist of four elements: the current Net Replacement Value of the Facilities; pre‑commissioning organisational costs (plus capital risk already incurred by the Company if applicable); the benefit of previously negotiated advantageous arrangements; and the current value of other assets held by the Company less any booked Liabilities; determined as follows:



(i)
The Net Replacement Value of the Facilities shall be calculated by taking the estimated current cost of replacing the physical Facilities and deducting therefrom such allowances for fair physical wear and tear as is appropriate and reasonable in the circumstances; the estimated current cost of replacing the physical Facilities and calculating the deductions shall be as determined by a methodology approved by the unanimous agreement of the Board. 



(ii)
the pre‑commissioning organisation costs and capital risk elements will be ascertained on the basis of such compensation as the Board shall consider to be fair and reasonable in the circumstances, but which shall not exceed, in the case of the pre‑commissioning organisational costs element, ten (10) percent of the current Net Replacement Value and, in the case of the capital risk element ten (10) percent of the current Net Replacement Value, unless the pre-commissioning organisational costs or capital risk demonstrably incurred are such as to make higher percentages fair and reasonable;



(iii)
the benefit of previously negotiated advantageous arrangements shall be calculated as the value to the Applicant on becoming a Shareholder of the Company’s participation in any arrangements previously negotiated by the Company or by the existing Shareholders and which are inherently advantageous to the Company and the Shareholders generally or the terms for which have through the lapse of time become advantageous; without prejudice to the generality of the foregoing, such arrangements shall include, if applicable, the Authorisation and capital investment taxation concessions;



(iv)
the current value of other assets held by the Company in the Facilities shall be as reasonably determined by the Board.

In the event the Board fails to agree on the methodology or there is a dispute on any of the components of the Purchase Contribution in Clause 14.5 (c), the matter shall be referred by the Board to an independent valuer agreed to by unanimous vote of Board, or failing agreement by the Board, an independent valuer nominated by [the President for the time being of the Royal Institution of Chartered Surveyors in London] ]; [Amend to appropriate  organisation] at the request of the Board by simple majority; 

14.6
On receipt of a formal application pursuant to Clause 14.4, the Board shall arrange for the necessary valuation of the Facilities and, as soon as the particulars are available, provide the Applicant with details (including the amount) of the Purchase Contribution.  Such valuation shall be completed as soon as is reasonably practicable and, except for delays occasioned by a third party assessor, the Board shall endeavour to such complete valuation within one hundred (100) days of receipt of the formal application.

14.7
Subject to Clause 14.3(a), if the amount of the Purchase Contribution is acceptable to the Applicant, the Applicant shall be entitled to become a Shareholder thirty (30) days after the Company has received payment of the Purchase Contribution in full, provided that:


(a)
such payment is made to the Company on behalf of the existing Shareholders within sixty (60) days after the date of the Board’s notification to the Applicant of the amount of the Purchase Contribution; and


(b)
the Applicant has within such thirty (30) day period become a party to this Agreement and the agreements referred to in Clause 14.3(f).

14.8
(a)
If, however, the amount of the Purchase Contribution is not acceptable to the Applicant, the Applicant shall have the right to require any or all of the elements referred to in Clause 14.5(c) on which the Purchase Contribution is based, to be referred, on the basis set out below, to a mutually agreed independent and qualified assessor or, failing such agreement within thirty (30) days of the date of the first nomination of an assessor by either the Applicant or the Company to the other), to an assessor to be appointed by the President [e.g. of the Royal Institute of Chartered Surveyors, London] [Amend to appropriate  organisation]to determine the value of those elements.  Such initial right of nomination by the Applicant shall be exercised within twenty (20) days of the date of the Board’s notification to the Applicant of the amount of the Purchase Contribution.

(b)
The parties shall furnish the assessor with all information, written or oral, and other evidence which he may reasonably require to make his determination.  The assessor shall be required to submit his determination within one hundred and twenty (120) days after his appointment.  If as a result of such determination the sum of all the elements set out in Clause 14.5(c) is equal to eighty percent (80%) or more of the Purchase Contribution specified by the Board pursuant to Clause 14.6, or if the Applicant does not pay the Purchase Contribution determined by the assessor, the assessor’s fee shall be paid by the Applicant.  If the Purchase Contribution as determined by the assessor is less than eighty percent (80%) of that specified by the Board, and the Purchase Contribution is paid by the Applicant, the assessor’s fee will be paid by the Board. The amount of the Purchase Contribution shall forthwith be increased or decreased, if appropriate, to take account of the assessor’s determination which will be final and binding on the parties.

15.
TRANSFER OF COMPANY SHARES

15.1
Except as otherwise provided in Clauses 15, 16, 17 or 18 (if applicable), no Shareholder shall at any time transfer, assign or otherwise dispose of its Shares or any rights relating to such Shares or any other of its rights or obligations arising under this Agreement to another person.

15.2
A Shareholder may at any one time transfer all of its Shares together with all of its rights and obligations under this Agreement to any one Permitted Transferee Company, provided that:

(a)
the Permitted Transferee Company meets the qualifying criteria set out in Clause 14.3 and becomes a party to this Agreement and a Shareholder in substitution for the transferring Shareholder under this Agreement and also becomes a party to the agreements referred to in Clause 14.3(f);


(b)
the Permitted Transferee Company obtains approval from the Airport Authority to do business at the Airport; and


(c)
the transferring Shareholder shall remain responsible for the due and proper performance of this Agreement and the agreements referred to in Clause 14.3(f) up to and including the effective date of such transfer.

15.3
Any transfer, assignment or other disposal pursuant to Clauses 15.1 and 15.2 shall not relieve the transferring Shareholder from fulfilling all its obligations to the other Shareholders or to the Company accrued up to the effective date of transfer.

16.
WITHDRAWAL OF SHAREHOLDERS

16.1
A Shareholder wishing to withdraw from the Company (a ‘Withdrawing Shareholder’) shall give to the Board and each of the other Shareholders written notice of its intention to withdraw. Such notice shall contain an offer by the Withdrawing Shareholder to sell its Shares to the other Shareholders at a price set by the Withdrawing Shareholder.

16.2
(a)
The offer referred to in Clause 16.1 shall be made to the other Shareholders in proportion to the respective percentages of Shares which they would each own if the Withdrawing Shareholder’s Shares were excluded and shall be open for acceptance or rejection in full by each of the other Shareholder within forty (40) days of the date of the notice.

(b)
If each of the other Shareholders so accepts its ownership percentage proportion of the Withdrawing Shareholder’s  Shares all Shareholders shall use their best endeavours to effect the necessary transfers and payments as soon as practicable (which without good cause shall be no later than three (3) months from the date of acceptance by the last of the other Shareholders). The necessary transfers shall be effected as agreed by the Withdrawing Shareholder and the other Shareholders.

16.3
(a)
If, however, any of the other Shareholders does not take up its proportion of the Withdrawing Shareholder’s Shares in accordance with Clause 16.2, such Shares shall be offered by the Withdrawing Shareholder to the accepting Shareholders in proportion to the respective percentages of Shares which they would each own if the Withdrawing Company’s Shares and the non-accepting other Shareholder’s Shares were excluded and further offers shall be made iteratively on the same basis until it is ascertained whether or not there is any part of the Withdrawing Shareholder’s Shares which none of the other Shareholders wish to take up.  Each such subsequent offer shall be accepted or rejected in full by each offeree Shareholder concerned within ten (10) days of the date of the offer.


(b)
If the whole of the Withdrawing Shareholder’s Shares are taken up by the other Shareholders pursuant to (a) above all Shareholders involved shall use their best endeavours to effect the necessary transfers and payments as soon as practicable (which without good cause shall be no later than three (3) months from the date of acceptance by the last of the accepting Shareholders).
16.4
If, however, none of the other Shareholders accepts the original offer made in accordance with Clause 16.1, or if any part of the Withdrawing Shareholder’s Shares are not taken up pursuant to Clause 16.3  (in which case the original and subsequent offers and acceptances made to or by the other Shareholders in respect of any of the Withdrawing Shareholder’s Shares shall be deemed to be cancelled) the Withdrawing Shareholder shall be free to sell the whole of its Shares to any one third party marketer of Aviation Fuel (the ‘Purchasing Company’) other than one of the other Shareholders provided that:

(a)
the sale price (taking into account the overall value to be received by the Withdrawing Shareholder in respect of its Shares) is effectively not less than the price in the offer referred to in Clause 16.1;


(b)
the transfer of the Withdrawing Shareholder’s Shares to the Purchasing Company takes place within twelve (12) months from the date of the last offer to any of the other Shareholders pursuant to the foregoing provisions of this Clause 16;


(c)
the sale is subject to the Purchasing Company obtaining approval from the Airport Authority to do business at the Airport; and


(d)
the Purchasing Company meets the qualifying criteria set out in Clause 14.3 and the Purchasing Company becomes a party to this Agreement and the agreements referred to in Clause 14.3(f).

16.5
Any withdrawal pursuant to the foregoing shall not relieve the Withdrawing Shareholder from fulfilling all its obligations accrued up to the effective date of such withdrawal. For the avoidance of doubt, the Withdrawing Shareholder shall be liable for the Withdrawing Shareholder’s Share of Environmental Liability calculated in accordance with Clause 25. 
16.6
(a)
If no sale is made either to any of the other Shareholders or to a third party marketer of Aviation Fuel under the above provisions of this Clause 16 then the Withdrawing Shareholder shall be entitled to transfer all of its Shares to the other Shareholders and the other Shareholders shall be obliged to accept a transfer of the Withdrawing Shareholder’s Shares in proportion to the respective  percentages of Shares which they would each own if the Withdrawing Shareholder’s Shares were excluded and if the Withdrawing Shareholder wishes so to transfer its Shares it shall give the other Shareholders written notice thereof.

(b) 
If the Company is insolvent at the time of the transfer of Shares as set out in Clause 16.6 (a) above, the Withdrawing Shareholder(s) shall contribute and pay to the Company its proportion of the Company's net liabilities in accordance with its shareholding interest.

(c)
Any such transfer shall be for no financial payment but shall be in consideration of the other Shareholders accepting the transfer of the Withdrawing Shareholder’s Shares.  Such transfer shall be effected within sixty (60) days of the Withdrawing Shareholder giving to the Board and each of the other Shareholders written notice in accordance with Clause 16.6(a).


(d)
Any withdrawal pursuant to the provisions of Clause 16.6 shall not relieve the Withdrawing Shareholder from satisfying all of its obligations accrued up to the effective date of the transfer of its Shares to the other Shareholders or the Company as set out in Clause 16.5. 

In addition the Withdrawing Shareholder shall be liable for:


(i)
reasonable out‑of‑pocket costs expenses (including stamp duty, if any) incurred by other Shareholders as a result of the transfer of such Shares; and


(ii)
any other costs deemed necessary by the Board.

16.7
For the avoidance of doubt, if a Change in Control or an impending Change in Control occurs after a notice of withdrawal under Clause 16.1 has been given, but prior to the acceptance by any of the other Shareholders or a third party of any of the Withdrawing Shareholder’s Shares (as set out above), the procedure under this Clause 16 shall cease to operate and the provisions of Clause 17 will take precedence.

17.
CHANGE IN CONTROL OF A SHAREHOLDER

17.1
Subject to the provisions of Clause 18 (if applicable), should there be a Change in Control in respect of any Shareholder or of any Related Company which either directly or indirectly has Control of a Shareholder then, unless otherwise agreed:


(a)
that Shareholder (the ‘Affected Shareholder’) shall forthwith give written notice of such change or impending change to the Board and to each of the other Shareholders;


(b)
such notice shall contain an offer by the Affected Shareholder to sell its Shares to the other Shareholders at a price equivalent to the current Net Replacement Value of the Facilities as set out in the Capital Expenditure Accounts (excluding Capital Expenditure Accounts in respect of the Exclusive Facilities) multiplied by the Affected Shareholder’s proportion of the total issued Shares. 

Notwithstanding, a Shareholder may choose to issue the written notice referenced in Clause 17.1(a) and (b), during an impending Change in Control.
For the purposes of this Clause ‘an impending Change in Control’ shall mean that a binding legal commitment has been entered into for a Change in Control to be effected whether or not subject to conditions precedent. 

17.2
(a)
The offer referred to in Clause 17.1 shall be made to the other Shareholders in proportion to the respective percentages of Shares which they would each own if the Affected Shareholder’s Shares were excluded and is open for acceptance or rejection in full by each non-affected Shareholder within forty (40) days of the date of the notice.  

(b)
If each of the non-Affected Shareholders so accepts its ownership percentage proportion of the Affected Shareholder’s Shares all Shareholders shall use their best endeavours to effect the necessary transfers and payments as soon as practicable  (which without good cause shall be no later than three (3) months from the date of acceptance by the last of the non-Affected Shareholders).
17.3
(a)
If, however, any of the non-Affected Shareholders does not accept its proportion of the Affected Shareholder’s Shares in accordance with Clause 17.2, such proportion of the Affected Shareholder’s Shares shall be offered by the Affected Shareholder to the accepting Shareholders in proportion to the respective percentages of Shares which they would each have owned if the Affected Shareholder’s Shares and the non-accepting Shareholder’s Shares were excluded and further offers shall be made on the same basis until it is ascertained whether or not there is any part of the Affected Shareholder’s Shares which none of the non-Affected Shareholders wishes to take up.  Each such subsequent offer shall be accepted or rejected in full by each offeree Shareholder concerned within ten (10) days of the date of the offer.

(b)
If the whole of the Affected Shareholder’s Shares are taken up by the non-Affected Shareholders pursuant to (a) then all Shareholders involved shall use their best endeavours to effect the necessary transfers and payments as soon as practicable (which without good cause shall be no later than three (3) months from the date of acceptance by the last of the accepting Shareholders).
17.4
If, however, none of the non-Affected Shareholders accepts the original offer made in accordance with Clause 17.1, or if any part of the Affected Shareholder’s Shares are not taken up pursuant to Clause 17.2 (in which case the original and subsequent offers and acceptance made to or by the other Shareholders in respect of any of the Affected Shareholder’s Shares shall be deemed to be cancelled) the Change in Control in respect of the Affected Shareholder shall be deemed to have been consented to by the non-Affected Shareholders and the Affected Shareholder shall be permitted to continue as a Shareholder following that Change in Control. 

17.5
Any exit pursuant to the foregoing provisions of this Clause 17 shall not relieve the Affected Shareholder from fulfilling all of its obligations accrued up to the effective date of such exit. For the avoidance of doubt, the Affected Shareholder shall be liable for the Affected Shareholder’s Share of Environmental Liability calculated in accordance with Clause 25 and unless determined by the Board, any other residual liabilities or compensation for liabilities or investements undertaken by the joint venture. 

17.6
The provisions of Clause 17.1 shall not apply if the provisions of Clause 18 (if applicable) apply or where Control of a Shareholder passes to any one Permitted Transferee Company to which the Shareholder in question would be permitted to make a transfer pursuant to Clause 15.2.

18.
MERGER
18.1
If a Merger occurs, or any Shareholder agrees to enter into a Merger, then the Shareholders involved in the Merger, either directly as the party merging or amalgamating or indirectly as a result of a Related Company that either directly or indirectly has control (as set out in the definition of “Related Company”) of it (“Merging Related Company”) merging or amalgamating, will immediately give written notice to the other Shareholders stating:

(a) the structure of the Merger; and
(b) the date on which the Merger is proposed to occur (the“Merger Date”).

18.2 If a Merger occurs, then on and from the Merger Date:
(a) the Shareholders involved in the Merger, either directly as the party merging or amalgamating or indirectly as a result of its Merging Related Company merging or amalgamating, will be deemed to be a new single Shareholder (the “Merged Entity”) with one of the two pre-Merger Ownership Interests devolving onto the Merged Entity;

(b) the rights, title, interest, liabilities and obligations of the Shareholders involved in the Merger, either directly as the party merging or amalgamating or indirectly as a result of its Merging Related Company merging or amalgamating, whether arising prior to or after the Merger Date, will accrue to and be performed by the Merged Entity; and

(c) the Members of the Board appointed by the Shareholders involved in the Merger, either directly as the party merging or amalgamating or indirectly as a result of its Merging Related Company merging or amalgamating, cease to be Members.
18.3 Within thirty (30) days of the Merger Date the Merged Entity must:

(a) nominate one Member to the Board to represent the interests of the Merged Entity; and

(b) offer in writing to sell or procure the sale of one of the two pre-Merger Ownership Interests to all Shareholders (including the Merged Entity) in proportion to their Ownership Interests  immediately prior to the Merger.

18.4 The price of the Ownership Interest referred to in Clause 18.3(b) shall be a price equivalent to the current Replacement Value of those Facilities which are set out in the Capital Expenditure Accounts (excluding Capital Expenditure Accounts in respect of Exclusive Facilities). 

In addition any non-merging Shareholder may set off against any amount payable under this Clause by that Shareholder to an exiting merging Shareholder, any debts or other liabilities payable under the Agreement by the Affected Shareholder to that exiting merging Shareholder at the effective date of withdrawal and these may include that non-merging Shareholder's share of the exiting merging Shareholder's Environmental Liability Share calculated in accordance with Clause 25.
18.5 All Shareholders (including the Merged Entity) agree to purchase their Ownership Interest entitlement to the Ownership Interest referred to in Clause 18.3(b) within six (6) months of the offer referred to in Clause 18.3(b).

18.6 For the purpose of calculating the exiting merging Shareholder's Environmental Liability Share, the throughput of Product through the Facilities of the Shareholders involved in the Merger will be included in the throughput of the exiting merging Shareholder.

19.
OPERATING COSTS

19.1
The total Operating Costs of the Facilities shall consist of the Fixed Costs, the Depreciation and Financing Charges and the Variable Costs.  The total Operating Costs shall be borne by each  Shareholder  by payment of the Throughput Fee in proportion to their respective throughput of all Product delivered through the Facilities.

(a)
‘Fixed Costs’ shall mean and consist of all or a portion of the following items as determined by the Board (and such other items as may be agreed to by the Board from time to time), but excluding any such costs or items as the Board determines not to allocate on the basis of Share holdings:



(i)
site rental charges, rates or ex gratia payments in lieu thereof, licence fees and taxes (excluding income tax) excluding any of such payments as are based on throughput; and



(ii)
costs of insurance payable by the Company pursuant to Clause 23.3.



Such Fixed Costs shall be included in the calculation of the Throughput Fee pursuant to Clause 20. 


(b)
‘Depreciation and Financing Charges’ shall mean and consist of:



(i)
a depreciation charge calculated pursuant to Clause 12.4 above; and



(ii)
a financing charge reflecting the value of the Company’s investment in the Facilities. 
In relation to (b) (ii) above the return at the rate of [xxxxxxx] [Insert percentage]  percent (xx% Note 1) of the [depreciated replacement  value] of the Facilities. Depreciation on an asset by asset basis shall be as recorded in the books and accounts of the Company at the aggregate rate of [xxxxxxx] [Insert percentage] percent (xx% Note 2). 

[Note 1 - The return shall be at the discretion of the Board, but shall be fair, reasonable and transparent. The shareholder representatives to consult their own local Law, Tax and Treasurers advisors for guidance.]

[Note 2 - The level/rate of depreciation shall be at the discretion of the Board. The shareholder representatives to consult their own local Law, Tax and Treasurers advisors for guidance.]


Such Depreciation and Financing Charges shall be included in the calculation of the Throughput Fee pursuant to Clause 20.


(c)
‘Variable Costs’ mean and shall consist of:



(i)
site rental charges, rates, or ex gratia payments in lieu thereof as well as license fees and taxes (to the extent that any of such rental charges, rates license fees taxes and payments are based on throughput), salaries, wages, materials, contractors’ charges, office expenses, electricity charges, direct charges relating to salaries, wages and materials, interest paid on Shareholder or other loans made for the purchase of equipment and construction of the Facilities and any other direct costs of operating and maintaining the Facilities, including but not limited to environmental remediation, as agreed by the Board; and



(ii)
any other expenses properly incurred in connection with the operation and maintenance of the Facilities and approved by the Board, including that portion of the Fixed Costs in Clause 19.1(a), not allocated by the Board on a Share holding  basis; and




Such Variable Costs shall be included in the calculation of the Throughput Fees pursuant to Clause 20.

19.2
Operating Costs in respect of Exclusive Facilities shall be kept in separate accounts and shall be for the account of the Financing Shareholders only.

20.
THROUGHPUT FEES

20.1
General 

In as much as it is the intention of the Shareholders that the Operating Costs be accounted for and that the capital contributed to the Company by each Shareholder bear a return or where appropriate be repaid, such Operating Costs and capital contributions shall be incorporated into and be recoverable by means of a fee (the ‘Throughput Fee’) payable to the Company in respect of all Products passing through the Facilities. The Throughput Fee shall be calculated and paid to the Company as follows:


(a)
A single per litre Throughput Fee shall be established by dividing the total of the half‑yearly aggregate Fixed Costs, Variable Costs and Depreciation and Financing Charges by the total throughput of Products through the Facilities for the half‑year in question.


This is reflected in the following formula:


[image: image3]
Where



F 
= 
Throughput Fee (___/litre)



FC 
=
Fixed Costs (___)



VC
=
Variable Costs (___)



DFC 
=
(Depreciation (___)) + (Financing Charges (__))



T 
=
total throughput of Product through the Facilities (litres). 

(b)
Each  Shareholder shall be liable for such Throughput Fee in respect of every litre of Product delivered for the account of that Shareholder.


(c)
The Throughput Fee shall be estimated by the Operator or the General Manager one month before the commencement of each half‑year in respect of such half-year.  On or before the fifteenth (15th) day of each month (month ‘M-1’) each Shareholder shall pay to the Company a sum calculated by multiplying the estimated Throughput Fee for such half-year by that Shareholder’s estimated throughput of Product through the Facilities for the following month in such half-year (the ‘Throughput Month’) (month ‘M’).  Any variations between a Shareholder’s estimated and actual throughput volume for a Throughput Month shall be added to or subtracted from the monthly throughput volume estimated by that Shareholder for the next month after that Throughput Month (month ‘M+1’).


(d)
Subject to Clause 8.5(b), within thirty (30) days after the end of each half year the Operator or the General Manager (as applicable) shall furnish the Shareholder with a statement of actual throughput volume from the Facilities during the half year in question.


(e)
The Operator or the General Manager (as applicable) shall determine the actual relevant Operating Costs and calculate the actual Throughput Fee in respect of each half-year within sixty (60) days after the end of such half year and the Company shall debit or credit each Shareholder’s account with the Company with any difference between the amounts paid by that Shareholder (based on its estimated throughput and the estimated Throughput Fees) on the one hand and the actual amount which it should have paid (based on its actual throughput and the actual Throughput Fees) on the other hand for that half year. Settlement of these differences shall be made within thirty (30) days of notification of such adjustments.


20.2
(a)
Unless the Board unanimously agrees otherwise and except as required by law the total of the Throughput Fees received after deduction of the Operating Costs and any adjustments required pursuant to Clause 20.1(e) shall be retained by the Company and any surplus shall be distributed in accordance with the policy to be established by the Board for issuing dividends and returning capital to the Shareholders. 


(b)
Subject to Clause 14.11, if the Company receives any additional income from the operation of the Facilities (other than generated from Throughput Fees) then such additional income shall be retained by the Company and any surplus shall be distributed in accordance with the policy to be established by the Board for issuing dividends and returning capital to the Shareholders.

20.3
In this Clause 20, the term ‘half‑year’ shall refer to a half-year period commencing either at the beginning of the Company’s financial year or six (6) months later.

20.4
A separate fee shall be established for Product handled through the Exclusive Facilities and shall be invoiced by the Financing Shareholders of the Exclusive Facilities to any non‑Financing Shareholders  in a similar manner to that set out in Clauses 20.1(a) to (e).

20.5
Any Shareholder which fails to pay monies due under Clause 19 or this Clause 20 on the date on which such payment falls due shall be liable to pay the Company interest on such monies from such date until the outstanding amount is paid in full  as determined by the Board. 
21.
ADVERTISING

21.1
No advertising on the Facilities shall be allowed.  However, this shall not preclude individual company identification on Shareholder owned equipment located within the Facilities provided this is approved by the Airport Authority.

21.2
The Facilities shall be painted in a neutral colour, that is, a colour having no relation to the commonly used colours of any of the Shareholders.

21.3
Unless otherwise required by the Board, all personnel employed in the operation of the Facilities shall wear uniforms of a neutral colour without Shareholders’ marks or logos.

22.
DISPOSAL OF ASSETS

22.1
Subject to Clause 22.3, no portion of the Facilities nor any Company owned assets may be sold, subjected to any charge or mortgage, or otherwise disposed of without the unanimous approval of the Board. 

22.2
The proceeds from any sale or disposal referred to in Clause 22.1 shall be distributed to the Shareholders as determined by the Board after making proper provision for Liabilities, contingent and actual, associated with that portion of the Facilities being sold or disposed of. However, if any sale or disposal is as a result of the termination of this Agreement the proceeds of any such sale or disposal shall be distributed in accordance with the policy to be established by the Board for issuing dividends and returning capital to the Shareholders. 

22.3
The Operator or the General Manager may sell or dispose of any single piece of equipment that had an original price of [   ] insert amount]  or less, or any down- graded Products not exceeding the preceding value, in his reasonable discretion. The proceeds from the sale or disposal of any equipment included in a Capital Expenditure Account shall be included in that account. The proceeds from the sale or disposal of any other equipment or any down-graded Products shall be credited against Operating Costs.

22.4
Nothing in Clauses 22.1 to 22.3 inclusive shall apply to the sale or disposal of any part of any Exclusive Facilities which will be dealt with pursuant to the provisions of Clause 11.1(b) above.

23.
LIABILITY INSURANCE AND INDEMNITY

23.1
Liability
(a)
Liabilities (including but not limited to those related to the quality of the Product supplied and those related to the transit to and from aircraft of any vehicle in use for Aircraft Refuelling) in respect of claims arising out of Aircraft Refuelling shall be borne as provided in the Aircraft Refuelling Indemnification Agreement as separately agreed in writing by the USERS

(b)
Any Liabilities in respect of claims other than those mentioned in Clause 23.1 or Clause 25, arising out of operations relating to the Facilities and/or Exclusive Facilities, shall be borne as follows:

(i)
Personnel

Liabilities in respect of claims arising out of death or injury to personnel whilst employed in the operation of the Facilities, notwithstanding that negligence on the part of a Shareholder or the Operator or the General Manager may have given rise to the claim, shall be borne:

(A)
in the case of a Shareholder’s own employees, agents or representatives, by that Shareholder; or

(B)
in the case of other personnel, by the Company.

(ii)
Third Party Claims

Subject always to the provisions of Clause 23.1(a) relating to Liabilities in respect of claims arising out of Aircraft Refuelling, liabilities in respect of all third party claims other than those referred to above in Clause 23.1(b)(i) shall be borne by the Company  provided that to the extent (if any) that such third party claims arise out of the negligence of a particular Shareholder or any of its employees, (other than those seconded to the Company) agents or representatives, then such liability shall be borne by that Shareholder. 

(iii)
Products

Subject always to the provisions of Clause 23.1(a) relating to Liabilities in respect of claims arising out of Aircraft Refuelling, to the extent (if any) that Product loss, or damage to Product from contamination, arises out of the negligence of a particular User or any of its employees, (other than those seconded to the Company) agents or representatives, liability therefor and liability for any damages, costs and expenses incurred thereby by other Users shall be borne by that particular User (other than normal Product operating losses referred to in Clause 8.3(d)).

Where Product losses and cost of damage to Product from contamination does not arise out of the negligence of any of the Users, such loss or damage shall be borne by the Company. 

(iv)
Facilities



Subject always to the provisions of Clause 23.1(a) relating to Liabilities in respect of claims arising out of Aircraft Refuelling, Liabilities in respect of loss of or damage to the Facilities shall be borne by the Company provided that to the extent (if any) that such loss of or damage to the Facilities arises out of the negligence of a particular Shareholder or any of its employees, (other than those seconded to the Company) agents or representatives, liability to that extent shall be borne by that Shareholder.

(v)
Exclusive Facilities

Subject always to the provisions of Clause 23.1(a) relating to Liabilities in respect or claims arising out of Aircraft Refuelling, Liabilities in respect of loss or damage to the Exclusive Facilities, or to their use, shall be borne by the Financing Shareholders of such Exclusive Facilities pursuant to Clause 11.

(vi)
General Manager
For the avoidance of doubt, any Liability  which arises out of the negligence of the General Manager or any other Company employees, agents or representatives in the performance or non‑performance of their obligations under this Agreement shall for the purposes of Clauses 23.1(b)(ii), (iii) or (iv) be borne by the  Company.

For the avoidance of doubt and save and except as provided herein, to the extent that losses are caused by the negligence of one or more Shareholder(s), or any of its employees, agents or representatives, then Liability will be borne by the negligent Shareholder(s). 

23.2
Consequential Loss
Notwithstanding any other provisions of this Agreement, in no event shall any Shareholder be liable to another Shareholder for any loss of profit, loss of contract, loss of production or any other consequential or indirect loss, suffered or incurred by any Shareholder in connection with this Agreement and/or the operation of the Facilities.

23.3
Insurance

(a)
The Company shall:

(i)
take out or provide and maintain such insurance, in respect of which the Company and each Shareholder are named as co‑insureds, as may be legally or contractually required to be maintained against:

(A)
the Liabilities referred to in Clause 23.1(b)(i)(B) for [    ] [insert amount]or such other amount as may be agreed by the Shareholders; and

(B)
the Liabilities referred to in Clause 23.1(b)(ii) for [    ] [insert amount]or such other amount as may be agreed by the Shareholders;
(ii)
take out such other insurance as the Board may direct, in respect of which the Company and each Shareholder shall be named as co‑insureds, against the Liabilities referred to in Clause 23.1(b)(iv) and Liabilities referred to in Clause 25.4;

(iii)
upon becoming aware of the existence of any claim, promptly pursue all possible claims under the insurance taken out pursuant to Clauses 23.3(a)(i)(A), 23.3(a)(i)(B) and 23.3(a)(ii) in respect of the Liabilities referred to in Clauses 23.3(a)(i) and 23.3 (a)(ii).

(b)
(i)
Each User shall demonstrate and maintain financial resources amounting to not less than US$ 1,000,000,000 (or such other amount as may be unanimously agreed from time to time by the Shareholders) in respect of the degree of risk and indemnity responsibility being undertaken by that User under the Aircraft Refuelling Indemnification Agreement.

(ii)
Any person or company that applies to become a new Shareholder or to have access to the Facilities as a Throughputter pursuant to Clause 14 shall, in addition to the requirements set out in Clause 14, be subject to and be required to fulfil the conditions in respect of existing Users set out in the Aircraft Refuelling Indemnification Agreement applied mutatis mutandis.

24.
DEFAULT

24.1
A Shareholder shall be in default if it:


(a)
goes into liquidation (other than for the purposes of reconstruction or amalgamation while solvent) or passes a resolution that it be wound up;


(b)
enters into any scheme of arrangement, deed of company   arrangement or composition with its creditors or any class of its creditors pursuant to the law of any relevant jurisdiction;


(c)
has a receiver or equivalent officer appointed to all or a substantial part of 
its assets; or


(d)
has an official manager or controller or equivalent officer appointed. 

24.2
A Shareholder shall also be in default if it:


(a)
is determined to be failing to hold or maintain the entry qualifications set out in Clause 14.3; or


(b)
is determined pursuant to Clause 23.3(b)(i) to have failed to demonstrate or maintain financial resources in accordance with that Clause; or


(c)
purports to withdraw from or to terminate the Aircraft Refuelling Indemnification Agreement in a manner that is determined to be contrary to the provisions of such  agreement; or


(d)
is determined to be in material breach of this Agreement, or of the Aircraft Refuelling Indemnification Agreement;


and fails upon any such determination to take prompt remedial action, appropriate in the circumstances and satisfactory to the rest of the Shareholders within fourteen (14) days.

24.3
The determination, and the decision as to whether remedial action is appropriate in the circumstances and satisfactory, referred to in Clause 24.2 shall be made by Shareholders (other than the defaulting or alleged defaulting Shareholder) holding together more than fifty (50) percent of the issued Shares (excluding the Shares held by the defaulting or alleged defaulting Shareholder).  
24.4
A Shareholder in default, in accordance with either Clause 24.1 or 24.2, shall unless determined by the Board, immediately cease to be entitled to use the Facilities, attend and vote at meetings of the Board and Shareholders, and the Directors (and their alternates) that it has appointed to the Board shall immediately cease to be entitled to attend and vote at such meetings.  The other Shareholders may also, subject to the voting requirements set out in Clause 24.3, declare that they require the Shareholder in default to withdraw forthwith from the Company. In this case the Shareholder in default will be deemed to have submitted a notice of withdrawal pursuant to Clause 16.1 upon such declaration being made.  

24.5
A notice of withdrawal given pursuant to Clause 24.4 shall include an offer by the Shareholder in default to sell its Shares to the other Shareholders in proportion to the other Shareholders’ respective holdings of Shares at the time of the offer.  The price of the Shares of the Shareholder in default shall be proportionate to the value of all the Shares in the Company, which for such purposes shall be deemed to be equivalent to the lesser of:


(a)
the current Net Replacement Value of the Facilities in the Capital Expenditure Accounts (excluding Capital Expenditure Accounts in respect of Exclusive Facilities); and  


(b) 
the written down historical cost net book value of the Facilities (excluding the Exclusive Facilities) in the accounting records of the Facilities.


The amount payable by each of the non-defaulting Shareholders may be reduced to compensate for:


(i)
reasonable out‑of‑pocket costs (including stamp duty) incurred by the other Shareholders as a result of the transfer of the Shares of the Shareholder in default;


(ii)
any debts or other Liabilities payable under the Agreement by the Shareholder in default to such other Shareholder at the effective date of sale which may include that part of the Share of Environmental Liability of the Shareholder in default calculated in accordance with Clause 24 which is proportionate to such other Shareholder’s holding of Shares (excluding for such purpose the Shares of the Shareholder in default) and unless determined by the Board, any other residual liabilities or compensation for liabilities or investements undertaken by the joint venture; and


(iii)
any others costs deemed necessary by the Board.

24.6
The other Shareholders agree to purchase their entitlement to the defaulting Shareholder’s Shares within six (6) months of the offer referred to in Clause 24.5.

24.7
Any application of this Clause 24 shall be without prejudice to any rights or obligations of any party that may have accrued prior to or as a result of the withdrawal of the defaulting Shareholder.

25.
CONTAMINATION AND ENVIRONMENTAL DAMAGE

25.1
The Shareholders acknowledge that the use of the Facilities may result in environmental damage to a Contamination Area including petroleum contamination and the presence of residual hydrocarbons under the soil of a Contamination Area or in adjacent areas or waterways.

25.2
The Company shall bear the cost of any environmental remediation in respect of Contamination, and required pursuant to any applicable laws or determined by the Board to be appropriate where the Company is found to be liable.

25.3
The Shareholders shall be responsible to bear, in the percentage equal to their throughput volumes (measured over the [twelve (12)] [amend if different period is decided upon] months (or such relevant period in the event a Shareholder has used the Facilites for less than such twelve (12) months) immediately prior to an Environmental Complaint or as determined by the Board, the cost of any environmental remediation in respect of Contamination, and required pursuant to any applicable laws or determined by the Board to be appropriate where the Company or the Shareholders collectively are found to be liable.  However, if the Contamination giving rise to the remediation requirement or to the claim in question is determined  to be the responsibility of one or more (but fewer than all) Shareholders, (including Operator acting in its capacity as a Shareholder , but not in its capacity as the Operator), that Shareholder shall bear 100% of the  liability (and if more than one Shareholder but fewer than all, then each Shareholder in the proportion that its throughput volume (measured over the preceding [twelve (12)] [amend if different period is decided upon])  months ) bears to the total of the throughput volume (measured over the same period) of the responsible Shareholders.)

25.4
If a claim is asserted against one Shareholder which arises in connection with Contamination for which another Shareholder is responsible under Clause 25.3 above, the latter Shareholder will indemnify and hold the former Shareholder harmless to the extent of its responsibility under Clause 25.3 above.

25.5
If a Shareholder ceases to be a Shareholder, that Shareholder shall forthwith pay to the Operator on behalf of the other Shareholders its Environmental Liability Share. Its share shall be calculated according to its throughput volume (measured over the [twelve (12)] [amend if different period is decided upon] months preceding the date on which the Shareholder ceases to be a Shareholder), in relation to the aggregate throughput during such same period by all the other Shareholders.

25.6
The Shareholders and the Company acknowledge and agree that:


(a)
[an environmental site assessment has been carried out prior to the signing of this Agreement to determine the presence and, if relevant, the extent of hydrocarbons and other substances of potential concern in the soil or groundwater on or under the Facilities or Airport Premises; which environmental site assessment will be used by the Shareholders as a baseline assessment of the environmental condition of the Facilities and Airport Premises as at the date of such assessment];


(b)
[if the Facilities have been owned or occupied by one or more of the Shareholders immediately prior to the Effective Date then such Shareholders shall, to the full extent permitted by law, indemnify, release and hold harmless the other Shareholders, their Related Companies, the Company and its/their employees, contractors and agents from and against any liability, damages, costs or expenses (including remediation costs and legal costs on a full indemnity basis), claims or proceedings suffered or incurred by such other Shareholders, the Company or its/their employees, contractors or agents arising out of or connected with any Contamination arising prior to the Effective Date provided, however, that such indemnity, release and hold harmless shall not apply for the benefit of a Shareholder or the Company to the extent that any such liability, damages, costs or expenses arise as a result of the default or negligence of that Shareholder or the Company (as applicable).]
25.7
The Board shall ensure that any approvals required for the operation of the Facilities are obtained and remain current and may, unless otherwise required by the Authorisation, by law or by the operation of Clause 37(i)at any time in its discretion; or


(ii)
on or before the date a Shareholder ceases to be a Shareholder for whatever reason; or


(iii)
on or before the termination of this Agreement; or 



(iv)
following any Environmental Complaint; or


(v)
on or before any Applicant becoming a Shareholder; 


arrange for an environmental site assessment to be carried out by an independent environmental auditor to ascertain the environmental condition of the Facilities and Airport Premises at the date of such assessment and to assist the Board in determining whether or not any remediation is required by law or under the Authorisation or as otherwise deemed necessary by the Board. Where such remediation is required it will be carried out to the minimum standard required by law or the Authorisation (whichever is the greater), unless the Board determines that a higher standard is needed in a particular circumstance.

25.8
The results of such assessment will also be used to calculate the Environmental Liability Share in the case of Clauses 25.2 above.

25.9
This Clause 25 survives after the termination of this Agreement.

26.
GOVERNING LAW AND DISPUTES

26.1
This Agreement will be governed by and construed in accordance with the laws of [     ][insert law]. Parties agree to submit to the non-exclusive jurisdiction of the courts of [     ][insert courts of country].
26.2
Any Dispute which cannot be resolved by negotiation shall first be referred to the Dispute Resolution Group by any party giving written notice to the other parties that a Dispute exists (and specifying the subject matter of the Dispute) and requiring the matter to be referred to the Dispute Resolution Group. ‘Dispute Resolution Group’ means a group of persons appointed by Shareholders and the Company from time to time to assist in resolution of Disputes; each of the Shareholders shall have the right to appoint one member of such group and, such person shall not be the Director appointed by it but shall be of equal or higher seniority within the Shareholder’s organisation as such Director.
[Optional Clause to be reviewed with local law contact: Arbitration]

[If a Dispute referred to the Dispute Resolution Group is not resolved by the Dispute Resolution Group within twenty (20) Business Days after the date that the notice referred to in this Clause 26.2 is given it may be referred by any party to arbitration conducted in [    ][insert location] under the rules of [    ] [insert applicable arbitration rules] and shall be determined by a [single arbitrator] appointed in accordance with the rules. Such arbitration shall be conducted in [   ][insert language] and shall be subject to and in accordance with the said rules as at the Effective Date. The arbitrator shall be required to render a written award giving reasons therefor. Judgment upon any award rendered in such arbitration shall be enforceable in the courts of any country properly having jurisdiction. The award shall be final and without any appeal to the courts.]
26.3
Notwithstanding the terms of Clause 26.2 no Shareholder shall be precluded from seeking urgent interlocutory relief from a court of competent jurisdiction in respect of any matter arising out of this Agreement.
27.
FORCE MAJEURE

27.1
Except as otherwise provided in this Clause 27, a party shall not be responsible for any failure to perform or comply with or any delay in performing or complying with any obligation under this Agreement (other than the payment of money) if such failure or delay is caused by Force Majeure.

27.2
If a party claims that its performance or compliance is affected by Force Majeure that party shall as soon as possible advise the other parties of the particulars of the claim.

27.3
A party shall not be able to rely on Force Majeure unless that party immediately takes all reasonably practicable steps to remedy the situation and to resume performance of this Agreement if appropriate provided however that the negotiation and settlement of strikes, labour or industrial disputes shall be entirely within the discretion of the party involved, which may make settlement of these at such time and on such terms and conditions as that party may deem advisable, so long as that party has complied with all applicable laws. 

28.
WAIVER

No waiver or omission by any party to require performance by any other party or parties of any of the convenience and/or conditions of this Agreement, no other forbearance or indulgence granted or shown by any party to any other, shall release, discharge or in any manner affect or prejudice the right of a party at any time to require strict and full performance by any other at any time of the provision or obligations of this Agreement on the latter's part to be performed subsequent to the discontinuance, with or without notice, of any such practice.
29.
NOTICES

29.1
Any notice given under or in connection with this Agreement shall only be effective if given in writing in [English] [amend if different language decided upon]  by one of the methods specified in Clause 29.2. 
29.2
A notice shall be addressed as provided in Clause 29.3 and shall be: 


(a)
personally delivered, in which case it shall be deemed to have been given upon delivery at the relevant address; or


(b)
sent by registered mail, in which case it shall be deemed to have been given two (2) Business Days after the date of posting; or


(c)
sent by courier in which case it shall be deemed to have been given two (2) Business Days after delivery to the courier; or


(d)
sent by facsimile, in which case it shall be deemed to have been given when despatched, but shall only be effective if its uninterrupted transmission can be confirmed by a transmission report of sender; 


(e)
sent by electronic mail. in which case it shall be deemed to have been given when receipt is confirmed by the recipient.

Any notice given or deemed to have been given after 17.00 on any Business Day or at any time on a day which is not a Business Day shall be deemed to have been given at 09.00 on the next Business Day. 

29.3
The addresses and other details of the Parties referred to in Clause 29.2 are, subject to Clause 29.4: 

For [     ][insert name of Shareholder A]:  
For the attention of: [    ] [insert senior job title rather than a named individual in case the individual leaves office] 

Address: [·][insert address]  
Facsimile number: [·];insert number]  
For [    ] [insert name of Shareholder B]:  

For the attention of: [insert senior job title rather than a named individual in case the individual leaves office] 

Address: [·][insert address]  
Facsimile number: [·][insert number]  
29.4
A Party may notify the other Party of a change to the address or any of the other details specified in Clause 29.3. Such notification shall only be effective on the later of the date specified in such notice or five (5) Business Days after the notice is given.

29.5
The provisions of this Clause shall not apply in relation to the service of any document in connection with arbitration or litigation proceedings, claims, suits or actions. 

30.
SEVERABILITY


The provisions of this Agreement are deemed to be severable and any invalidity of any provision of this Agreement shall not affect the validity of the remaining provisions of this Agreement.

31.
EXCLUSION OF IMPLIED RELATIONSHIPS

31.1
Except as expressly provided in this Agreement, nothing contained in this Agreement shall be deemed or construed to constitute any party as a partner, agent or representative of any other party or to create any agency or commercial partnership, or trust between the parties.

31.2
None of the parties has the authority to act for or to incur any obligation on behalf of any other party except as expressly provided in this Agreement.

31.3
Except as specifically set out herein, this Agreement is not intended to confer any rights or impose any obligations on any person who is not a party to this Agreement.
[If English law is the chosen as the governing law- see Clause 26.1, then include the clause below]
 [31.4
Nothing in this Agreement shall be considered or construed as conferring any right or benefit on a person not a party to this Agreement and the parties do not intend that any term of this Agreement should be enforceable, by virtue of the Contracts (Rights of Third Parties) Act 1999 or the jurisdictional equivalent, by any person who is not a party to this Agreement.]
32.
GOODS AND SERVICES TAX


If any goods and services, value‑added, or a comparable tax has application to any supply made under this Agreement by any party, then the party which made the supply may in addition to the amount payable under the Agreement, but subject to having issued a valid tax invoice, recover from the party to whom the supply was made an additional amount on account of that tax.

33.
CONFIDENTIALITY


Each party undertakes not to make use of or disclose to any person, for any purpose whatsoever, other than in the exercise of its rights and the performance of its obligations under this Agreement, any trade secrets or confidential information or any financial or trading information relating to or arising from this Agreement which the relevant party may receive or obtain as a result of being a party to this Agreement, and each party shall use its reasonable endeavours to prevent its employees from so acting, provided that this prohibition shall not apply to any information the disclosure of which is required by law, information which is or comes into the public domain or becomes generally available to third parties through no breach of this undertaking by the relevant party or its employees, or which became known to the relevant party or its employees independently of information received in connection with this Agreement.

34.
ENTIRE AGREEMENT

34.1
Subject to Clause 34.2, this Agreement represents the entire agreement between the parties in relation to its subject matter and supersedes all previous agreements, writings or understandings.  No variation of this Agreement shall be of effect unless in writing and signed by all the parties.  For the avoidance of doubt, if there is any conflict between the terms of the Agreement and the terms of the articles of association of the Company the terms of this Agreement shall prevail.  Accordingly the Shareholders shall exercise all voting and other rights and powers available to them so as to give effect to the provisions of this Agreement and shall further if necessary procure any required amendment to the said articles of association.

34.2
Nothing contained in this Agreement shall be construed to alter or modify the Authorisation which may have been assigned to the Company pursuant to Clause 3.1 and, if there is any conflict between this Agreement and the Authorisation, then the terms of the Authorisation shall prevail.

34.3
Each party acknowledges that it has not relied upon any pre-contractual statements in agreeing to enter into this Agreement.

34.4
Except in the case of fraud, no party shall have any right of action against any other party arising out of or in connection with any pre contractual statement except to the extent that it is repeated in this Agreement.

34.5
For the purposes of this Clause, ‘pre contractual statement’ includes but is not limited to any agreement, undertaking, representation, warranty, promise, assurance, arrangement or draft of any nature whatsoever, whether or not in writing, relating to the subject matter of this Agreement and which is not repeated in this Agreement made by any person at any time before the date of this Agreement.   
35.
GENERAL

35.1
This Agreement and any agreements attached hereto or referred to herein shall be executed in the English language.  If there is any translation of this Agreement the English language version of this Agreement and any agreements attached hereto and referred to herein shall be used and shall prevail if there is any inconsistency between the versions prepared in different languages.

35.2
To the extent that any party has or hereafter may acquire any immunity from the jurisdiction of any court, attachment in aid of execution, execution or any other legal process for enforcement or judgment in any action or proceeding in any manner arising out of this Agreement such party hereby, in relation to the others, irrevocably agrees not to claim, and irrevocably waives, such immunity in respect of its obligations arising out of this Agreement.

35.3
Except as required by the terms of applicable law or stock exchange regulations to which a party is subject to, any press release or public announcement proposed to be made by or on behalf of any party relating to the joint venture shall only be issued at a time and in terms and manner approved in writing by the Board.
35.4
Each party represents and warrants to the other parties that it has full power and authority to sign this Agreement and, upon signature, this Agreement shall constitute a legal, valid and binding obligation on that party.

35.6
This Agreement may not be amended or modified orally and no amendment or modification shall be effective unless it is in writing and signed by the authorised representatives of each of the parties.

36.
BUSINESS PRINCIPLES AND HSSE POLICY

36.1
The Board shall procure that:

(a)
the Company shall ensure that its business in all respects is conducted in accordance with all aspects of applicable law and high standards of business probity and business ethics; and
(b)
the Company shall establish and maintain a business principles policy in accordance with the policy set out in Schedule 4A(the ‘Business Principles Policy’).  
36.2
The Board shall procure that:

(a)
the Company shall operate its business in accordance with high standards of aviation industry practice with special regard to protection of health, safety, security and environment;

(b)
the Company shall establish and maintain a health, safety, security and environmental (‘HSSE Policy’) policy and a drug and alcohol policy (“Drug and Alcohol Policy”) in accordance with the policies set out in Schedules 4B and 4C respectively which must be maintained to be materially equivalent to the JIG recommended guidelines.  
(c)
the Company shall adopt a health, safety, security and environmental management system and related standards materially equivalent to the JIG accepted guidelines.

37.
TWO SHAREHOLDER AGREEMENT

37.1
If there are only two Shareholders the provisions of this Clause 37 shall apply.

37.2
The last two sentences in Clause 6.2 (‘If at any meeting … or casting vote’) shall be deleted.

37.3
The provisions of Clauses 7(1)(a) and 7(1)(c) above shall not apply if there are only two Shareholders.  The quorum necessary for the transaction of the business of the Board will be all Directors (or their alternates).  All decisions and all resolutions of the Board must be passed unanimously.

37.4
Only the first sentence of Clause 8.6 shall apply. 

37.5
In Clauses 10.8(a), 10.8(b)(ii)(B), and 10.9 the words ‘excluding the Directors appointed by the Constructor’ shall not apply.

37.6
Clause 16.3 shall not apply and in Clause 16.4 the words ‘If, however, none of the other Shareholders … shall deemed to be cancelled)’ shall be deleted and replaced with ‘If, however, the other Shareholder does not accept the original offer in accordance with Clause 16.1’.

37.7
Clause 17.3 shall not apply; and in Clause 17.4 the words from ‘If, however, none of the Shareholders … shall deemed to be cancelled’ will be deleted and replaced with ‘If however the other Shareholder does not accept the original offer in accordance with Clause 17.1’.

37.9
In Clause 24 there will be no determination by the other Shareholder as to whether or not any of the events of default set out in Clauses 24.2 has occurred and this will be a question of fact and if the Shareholders do not agree that such an event of default has occurred the provisions of Clause 26 shall apply.  If an event of default has occurred and is not rectified promptly within fourteen (14) or an event set out in Clause 24.1 occurs then the non‑defaulting Shareholder may elect to terminate this Agreement with immediate effect by written notice to the defaulting Shareholder.

37.10
Clause 25.5(a) shall not apply.
FOR AND ON BEHALF OF ……[SIGNATORIES]

[INSERT EXECUTION PARTICULARS FOR EACH SHAREHOLDER]
SCHEDULE 1

THE FACILITIES

(CLAUSE 2.1)
SCHEDULE 2

EXISTING FACILITIES OR ASSETS CONTRIBUTED BY
OR PURCHASED FROM SHAREHOLDERS

(CLAUSE 9.1(a)(iv))

SCHEDULE 3
SHARE OWNERSHIP REGISTER

(CLAUSE 8.2(b)(ix))
SCHEDULE 4

BUSINESS PRINCIPLES HSSE AND DRUG AND ALCOHOL POLICIES

A. BUSINESS PRINCIPLES POLICY 
1. The Board agrees that all financial settlements, billings and reports rendered to the Shareholders or their representatives, as provided for under the terms of this Agreement and/or any amendments to it, will properly reflect the facts, as being complete and accurate.

2. Each Shareholder and the Operator shall exercise reasonable care and diligence to prevent any actions or conditions which could result in a conflict with the others' rights and obligations pursuant to this Agreement. Such efforts shall include, but not be limited to, establishing and maintaining precautions to prevent its employees, agents or representatives from making, receiving, providing or offering substantial gifts, entertainment, payments, loans or other considerations for the purpose of influencing individuals to act in a manner contrary to the others' rights and obligations hereunder.

3. Notwithstanding anything in this Agreement to the contrary, the Operator//General Manager and each Shareholder shall comply with all laws and regulations applicable to any activities carried out under the provisions of this Agreement including but not restricted to compliance with all laws, directives or regulations of the United States, United Nations or EU Member States imposing restrictions or sanctions on exports and other dealings with certain countries, entities and individuals (“International Trade Sanctions”). No Clause or Provision herein shall be interpreted or applied so as to require the Shareholders or the Operator to do, or refrain from doing, anything which would constitute a violation of, or result in a loss of economic benefit under International Trade Sanctions or United States, United Nations or EU Member States anti-boycott, , foreign corrupt practices and/or export control laws and regulations, including similar laws of the country in which such company is registered, and the country of registration of any Shareholder’s ultimate holding company. 

4. The Operator/General Manager and each Shareholder represents and agrees that it will not, directly or indirectly, in connection with this Agreement and the business resulting therefrom, offer, pay, promise to pay, or authorise the giving of money or anything of value to a government official (including, but not limited to: employees of government departments, agencies, or state owned companies), to any officer or employee of a public international organisation, to any political party or official thereof or to any candidate for political office, or to any persons, while knowing or being aware of a high probability that all or a portion of such money or thing of value will be offered, given or promised, directly or indirectly, to any organisation, to any political party or official thereof, or to any candidate for political office for the purpose of:

(a) influencing any act or decision of such official, officer, employee, political party, party official, or candidate in his/her/its official capacity, including a decision to fail to perform his/her/its official functions; or

(b) inducing such official, officer, employee, political party, or candidate to use his/her/its influence with the government or instrumentality thereof or organisation to affect or influence any act or decision of such government department, agency, state owned company or other organisation, or to obtain an improper advantage in order to assist the Joint Operation or the Shareholders in obtaining or retaining business for or with, or directing business to the Operator, Shareholders or any other person in relation to this Agreement.

(c) The Board shall notify the Shareholders promptly upon discovery of any instance where the Operator fails to comply with this Clause. If the Board discovers or is advised of any errors or exceptions related to its services, the Board and Shareholders will together review the nature of the errors or exceptions, and the Board will, if appropriate, take corrective action.

(d) The Operator shall maintain and preserve, and shall cause its contractors to maintain and preserve, in accordance with generally accepted accounting practices in the country in which this company is registered, accurate documentation and data (including written and electronic records, books of account, correspondence, plans, permits, licenses, drawings, payroll records, memoranda, receipts, and documentation of related systems and controls) pertaining to the performance of services under the Agreement, as well as any gift or entertainment expenses incurred by the Operator or its contractors pertaining to the services under the Agreement.
5.                    The Board shall ensure bribery and corruption risk assessments are carried out for the joint venture  at least annually. In identifying the bribery and corruption risks, the Board  should review, where relevant, at least the following activities:  

(i) Payments or transfers of value to government officials or other 3rd parties ;

(ii) Transfers of value through commercial agreements or clauses, such as concession agreements; 

(iii) Contracts with suppliers and contractors; 

(iv) Dealings with agents, intermediaries, consultants and advisors; and  

(v)  
6.                    Without prejudice to any other Clause in this Agreement the Operator//General Manager and each Shareholder shall comply with all anti-money laundering laws and regulations and will seek to minimise money laundering risks through the establishement and adoption of anti-money laundering policies and practices designed to avoid receiving or being involved in an arrangement or transaction that relates to funds that are the proceeds of crime. In addition Operator/General Manager and each Shareholder will take reasonable and appropriate actions to identify and assess the integrity of the joint ventures’  counterparties.
B. HEALTH, SAFETY, SECURITY,AND ENVIRONMENT POLICY

1. In addition to complying strictly with the health, safety, security and environmental measures as required by legislation, it is the joint venture policy to positively promote and give high priority to the continuing establishment of a safe, healthy and secure working environment. These objectives shall rank equally with other high priority responsibilities.  The joint venture recognises that an effective policy depends upon a dedicated attitude by all employees at all levels.

2. The objective is to ensure that for the protection and physical well-being of the Operator’s employees, contractors, customers, the general public and the environment, working conditions and practices are established to achieve a safe, healthy, secure and incident free operation.  The joint venture will achieve this in general by adoption of one of the Shareholder's Management System for Operational Integrity and in particular by means of:

(a) a safe, secure and healthy working environment

(b) safe, secure and healthy premises with adequate amenities

(c) provision and maintenance of safe plant, machinery, equipment and design standards

(d) safe procedures for the operation of equipment, product and material handling

(e) procedures and equipment designed and operated to minimise the environmental impact of the operation

(f) identification of potential hazards to health, safety and the environment in the work place and the implementation of plans to eliminate or control such hazards

(g) appropriate training and employee instruction

(h) a direct line management structure having personal responsibility for the health and safety of employees under its control and accountable at all levels

(i) adequate supervision by competent personnel

3. Provision of specialist advice.

(a) Within the joint venture the Operator will discuss and exchange ideas relating to safety, health and the environment at work with its employees on a local basis and will, in addition, operate an organisation which will maintain adequate communications and action in these matters.

(b) Having set rules and standards to promote a safe and secure working environment then the Operator expects it's employees on their part to recognise that they equally have a clear duty to take every reasonable precaution to avoid injury to themselves, their colleagues and members of the public and to avoid causing environmental incidents.  As in other business activities failure to comply with these rules and standards may lead to the implementation of disciplinary procedures.

(c) The Operator will also take all reasonable steps to ensure that its contractors abide by similar standards to safeguard their own and the Operator’s employees, the general public and the environment.

(d) The Operator with the ManagementManagement  Committee's express consent, will work closely with government representatives and industry organisations to share information and develop and implement necessary and cost effective regulations on all aspects of safety, health and environmental control in the Operator’s work.

(e) Prime responsibility for Safety, Health, Security and Environmental Policy lies with the Operating and the Manager. The responsibility for implementing this joint venture Safety, Health, Security and Environmental Policy is with the management and ultimately with theManagement  Committee. Responsibility for monitoring the effectiveness of this policy lies with theManagement  Committee.  Safety will be included with other performance indicators in Stewardship reviews.

C. DRUG AND ALCOHOL POLICY

1. In the performance of this Agreement, the Operator and the Shareholders shall maintain strict discipline and good order at all times amongst their employees and Subcontractors involved in activities relevant to or connected with this Agreement and shall not permit any of them to engage in activities which they deem contrary or detrimental to the other's interests under this Agreement. Further, the Operator and each Shareholder will ensure that such employees and Subcontractors shall not:

(a) perform services or activities under this Agreement while under the influence of alcohol or any controlled substance;

(b) misuse legitimate drugs or possess, use, distribute or sell illicit or unprescribed controlled substances whilst performing activities at the  System under this Agreement;

(c) possess, use, distribute or sell alcoholic beverages whilst performing activities at the  System under this Agreement;

2. The Shareholders and the Operator shall procure that their agents and Subcontractors shall have written work rules and policies in order to ensure compliance with the obligations set out above. In so far as it does not conflict with any provision of the law, the Operator shall have the right to conduct searches of possessions, vehicles and any other property of employees, agents or Subcontractors whilst at the System.

3. The Operator has adopted forthwith its own written work rules, policies and procedures and shall enforce these to ensure a drug and alcohol free work place while performing work and/or services for the Shareholders and in particular, but without limitation, to ensure compliance with the obligations set out above. If requested by the Shareholders, the Operator shall submit all or any of such rules, policies and procedures for review.

4. The Operator shall test its employees, or those of its Subcontractors, immediately following:

(a) any serious incident which occurs in respect of, or relates to, any Operator employee and/or any work and/or any services and/or any other activities in whose performance they have been involved in any manner while on the Operator's business or at the System. For these purposes, “serious incident” shall mean any accident which falls into a particular class of incidents, or any particular incident which the Shareholders may from time to time notify the Operator as being of a class of serious incidence; or

(b) the occurrence of any safety incident in respect of, or in relation to, any employee of the Operator and/or Subcontractor, any work, services, and/or any other activities in whose performance they have been involved in any manner where drug and/or alcohol abuse could have been a contributing factor or where the Shareholders wish to determine where the drug and/or alcohol use and/or abuse could have been a contributing factor; or

(c) if the Shareholders so require at any time the Operator becoming aware that cause exists to suspect alcohol and/or drug use and/or abuse by the Operator's employees or being informed by the Shareholders that they believe that such cause exists, the Operator shall not use any of its employees who refuse to take, or test positive in any alcohol and/or drug test, to perform any work and/or services under and/or related to this Agreement;

5. The Shareholders reserve the right to conduct searches (without prior notice) of the possessions, vehicles, and other property of the Operator and/or its employees while on Operator premises. Any person who refuses to co-operate with such a search shall be removed from such premises and not permitted to return. The Operator shall require its employees to submit to such searches by the Shareholders and/or the Operator.

6. The Operator shall ensure that its employees are made fully aware of the content and purpose of the work rules, policies and procedures relating to the use and/or abuse of drugs and/or alcohol, and that the potential consequences of failure to comply with such rules, policies and procedures has been communicated to all employees prior to the provision of any work and/or services to them for the Shareholders.

7. The Shareholders shall have the right, but not the obligation, to perform unannounced audits of the Operator's alcohol and drugs program without prior notice, to verify that the Operator's rules, policies and procedures and their enforcement are acceptable to the Shareholders.

8. The Operator shall enforce its rules, policies and procedures with appropriate drug and alcohol testing programs. The Operator's testing policies shall specify such substances, testing, frequency and threshold levels that the Shareholders may from time to time approve or require. The Operator shall ensure that:

(a) all testing is carried out by suitable and appropriately qualified persons, and is analysed by reputable laboratory approved in advance by the Shareholders.

(b) all urine and other samples are properly and lawfully obtained, that there is a proper and secure chain of custody for all samples and that testing is otherwise carried out in accordance with such protocol and procedures as the Shareholders may notify to the Operator from time to time.

(c) a proper medical review process is in place to correctly assess the significance of the results of tests and analysis.

(d) full and accurate details of all test results (including without limitation the nature and concentrations of any substances present) are communicated in writing to the Shareholders forthwith and that all necessary consents required to disclose such results to the Shareholders have been obtained in advance.

9. The Operator shall ensure and certify that all its employees who are to perform any work and/or service in any position which the Shareholders may from time to time determine to be a safety sensitive or designated position, have passed a pre-access alcohol and drugs test within the 12 month period immediately prior to commencing such work and/or services. Any type of alcohol and drug test conducted during this period as part of the Operator's substance use and/or abuse program that meets the standards contained or referred to in this Agreement may be used to satisfy this requirement.

10. In addition, the Operator should ensure that it's employees who perform any work and/or services in a position which the Shareholders have determined to be a designated position, shall be subject to a continuous program of random alcohol and drugs testing without prior notice and, where required by the Shareholders, regular fitness checks.

11. For the purpose of this Clause, “controlled substance” shall mean any substance which is prescribed under local law and shall include without limitation the following list of substances (which list the Shareholders reserve the right to modify, supplement or vary from time to time): Marijuana, cocaine, amphetamines/methamphetamines, opiates, phencyclidines, barbiturates, methadone, propoxyphene, benzodiazapines, methaqualone.

12. The provisions of this Clause are in addition to, and not in limitation of any drug and alcohol policy that may be in force at the System under this Agreement.
13. For the purpose of this clause ‘Designated/’Safety Sensitive Position’ shall mean the position: Has a high exposure to a catastrophic operational incident; has a direct role in, or access to, operations where failure could result in serious harm to public or employee well-being, company assets, or the environment.
Designated positions shall include, but not be limited to the following positions:

· the JV manager and their stand-in(s)

· all employees performing aircraft refuelling or handling aviation fuel/lubes and those supervising the same
· all employees driving refuellers/bridgers on apron or on the road
· all employees driving on apron.
Safety sensitive positions shall include, but not be limited to the following positions:

· Mechanics

SCHEDULE 5

CORE PRINCIPLES

CORE PRINCIPLES FOR [     ] [INSERT NAME OF JOINT VENTURE]
(A) The following sets out the Core Principles adopted for [    ] [Insert Name of JV] (the “JV”).

(B) In the event of any conflict between these Core Principles and any translations, the provisions of the English language version shall take precedence.

(iv) ROLE OF JV OPERATOR AND JV MANAGER

(a)
The operator / manager of a JV requires access to all information that is strictly necessary to ensure the safe and efficient operation / management of the JV. Such information will, in particular, include the individual volume of fuel supplied (or planned to be supplied) by each of the JV participants or throughputters. In addition, the identity of all airline customers to be fuelled is required by the operator / manager of into-plane JVs (including, in circumstances where there is a shared customer, such information from the operator / manager of another into-plane JV that services the relevant shared customer(s)).
(b) 
On account of its access to potentially Sensitive Information (see definition in Appendix 1) the JV operator / manager needs to pay particular attention to situations where there is a risk of exchange of such information between actual or potential competitors ("competitors") and restrict such flow to that which is strictly necessary. In particular, the JV operator / manager shall ensure that Sensitive Information of a competing fuel supplier is not passed to JV board directors / JV operating committee members / shareholder representatives of a competing fuel supplier ("JV Representative(s)") throughputters beyond the legitimate scope set out in Section 2 below. Should the JV operator / manager believe it necessary to share Sensitive Information beyond the legitimate scope set out in Section 2, the JV operator / manager must obtain prior legal review and approval by all JV participants. 
(c)
If an airline has split its business at an airport between suppliers who are participants in different into-plane operations (JVs or otherwise) at that airport, the JV operator / manager must take particular care to ensure that information provided to or received from the operator / manager of the other into-plane operations that is / are supplying the shared customer(s) in question is limited to the: (i) identity of the shared customer(s); (ii) aggregate volumes supplied by each of the operations to the shared customer(s); (iii) aggregate number of refuellings of the shared customer(s); and (iv) overall breakdown as to the number of long and short-haul flights of the shared customer(s). 
(d)
Where the JV operator / manager is administering a split contract, caution shall be exercised to ensure that Sensitive Information about the business of competing fuel suppliers is not passed to the JV  Representatives / throughputters beyond the legitimate scope set out in Section 2 below. For example, each affected JV  Representative of a supplier / throughputter that is a party to a split contract only needs to know: (i) that its percentage volume is being supplied (or if the split is out of balance, to what extent and what needs to be done to remedy the situation); and (ii) that it is receiving an appropriate allocation of long and / or short haul flights.  The Representative / throughputter shall not be provided with information about other suppliers’ volumes or flights supplied.

(e)
In view of the fact that the JV operator / manager has access to potentially Sensitive Information, care must be taken to ensure that the JV operator / manager does not act as a conduit for the transmission of potentially Sensitive Information between competitors. Accordingly, the JV operator shall execute a confidentiality undertaking with each of the JV participants
 and the JV manager should execute a confidentiality agreement with the JV operator
.
(f)
Where the JV operator is a JV participant, the staff of the JV operator that are seconded/assigned to undertake the operation/management of the JV shall not be involved in commercial airline sales/marketing activities and the confidentiality of Sensitive Information obtained in the course of the operatorship will (subject to the legitimate scope of information flow as set out in Section 2 below) be maintained within the group of staff operating the JV in question.

(g)
The following steps should be undertaken in respect of the JV manager:–

(i) 
The JV manager must not have any responsibilities for commercial airline 
sales / marketing activities in his / her employer’s organisation;

(ii)
The employer of the JV manager should commit to co‑venturers that, when 
the JV / manager ceases his role in the JV, he will not be placed in a 
commercial airline sales / marketing role by his employer in the same  market 
until 12 months have elapsed. 
(iii)
The JV manager shall, so far as he / she is able, procure that JV Representatives and key supervisory staff receive regular competition law 
compliance training addressing issues relevant to aviation JV operations. 

(h)
In circumstances where employees / contractors of any aviation fuel supplier conduct activities pursuant to which there may be access to Sensitive Information (e.g. internal audits / JIG inspections) of any aviation joint venture, the JV manager shall ensure that appropriate confidentiality agreements are signed
.

(v) ROLE OF JV REPRESENTATIVES
(a)
Shareholders in Aviation JVs have a legitimate interest to ensure that a JV is being 
properly managed – safely, efficiently and in compliance with applicable laws.

(b)
However, it is appropriate to establish procedures to ensure that only the minimum level of potentially Sensitive Information that is strictly necessary for shareholder stewardship is communicated by the JV operator / manager to the JV Representatives and throughputters.
(c)
The following are examples of items that JV Representatives may steward and the information that may be accessed in connection with such tasks.  However, JV Representatives shall not have access to information that discloses the identity of particular JV participants’ or throughputters' customers
 or that includes the individual volume of fuel supplied by other JV participants or throughputters to their individual or shared customers (e.g., participant X has a contract to supply (or has supplied) Y litres to Airline Z).  
(i)
Budgets/Tax.  To ensure that operating and capital budgets are properly managed and to comply with fiscal regulations, JV Representatives / throughputters may need to provide to the JV operator / manager their forecast, for the planning period, of the fuel that the company they represent expects to supply through the JV together with the anticipated types of business / aircraft.  The JV operator / manager may then aggregate the information received from all JV participants and throughputters and report back the total volume to be delivered by the JV, split by the type of business / aircraft to be serviced (e.g., X% is on long haul and the balance of Y% is on short haul).  However, this information does not need to identify the airlines involved or the actual or forecast volumes of fuel to be supplied by individual JV participants or throughputters. As a consequence, JV Representatives will have information on the total volume that will be handled by the JV, divided by the type of business in sufficient detail to enable the calculation of expenses in line with activity based and any other type of costing (equipment, storage, manpower, etc.) and ensures that charging mechanisms are implemented according to the JV agreements.

(ii) 
Operational efficiency.  To ensure the efficiency of operations, JV Representatives may be required to carry out frequent reviews of the JV operations.  In particular, he / she will review how manpower is employed and try to devise means to optimise resources. This implies receiving information on the services being provided at any given time in a day by the JV.  This information does not need to identify the JV participants / throughputters involved or the identity of the airlines in question
.  For instance, a JV Representative will need to know that at 8 am the JV has 4 planes to refuel, belonging to two different airlines, of which two are short haul and two are long haul flights; however, he / she will not need to know which participants or throughputters are the suppliers or the identity of the airlines in question.  

(iii)
Safety.  To conduct operations safely and with due regard to Safety, Health and Environmental (HSE) regulations, JV Representatives need to be assured of the quality and integrity of the fuel that will be supplied using the JV facilities. While the primary responsibility for ensuring product quality / integrity rests with the JV operator / manager, periodically co-venturer technical staff may review compliance with industry safety standards
 and issue a report to JV Representatives as to the JV’s compliance with procedures regarding quality, testing and ensuring traceability of the product.  While such reports necessarily contain extensive information about operations of the JV that pertain to safety they do not need to identify the individual volume of fuel supplied by the JV participants or throughputters. In addition, JV Representatives may need to be informed about a participant’s or throughputter's customer that has a poor safety record or may otherwise pose a risk from an HSE perspective. For this reason reference may be made to JIG Guidelines or another set of criteria, recognised in the industry for the purpose of defining the HSE compliance record of an airline. It should be agreed that, in any case in which a participant or throughputter wants to supply, via the JV’s facilities, an airline that is below such HSE standards, the JV operator/ manager may disclose the identity of the customer to JV Representatives
. This assessment does not require volume information, but information on the frequency with which the customer is or will be serviced may need to be exchanged.

(iv) 
Trade sanctions. To comply with US or other trade regulations, JV Representatives may need to know if a participant or throughputter intends to or has contracted to supply, via the JV’s facilities, an airline customer that is affected by applicable US or other trade regulations. In such circumstances it may be necessary for the identity of the relevant airline customer (but not the identity of the supplier) to be disclosed by the JV manager to the JV Representative of any JV participant that is subject to such legislation.  

(v) 
Special requirements.  In order to minimise costs and ensure that the operations are conducted in adherence to the approved budget, JV Representatives may need to be informed about airlines with special requirements that impact the cost of service (e.g., a requirement that a crew of X men is always available for an airline Y between 6 am and 8 am and whether the flight is long or short haul). Reference should be made to a standard cost of service by the JV, and it should be agreed that each time a participant or throughputter wishes to engage a higher-cost-to-serve airline customer, the participant or throughputter should be obliged to inform the JV Representatives about the service that results in the incremental cost, but no information on volume or the identity of the airline is required.  Wherever possible, when this situation arises the JV manager should in the first instance attempt to address this without reference to JV Representatives so as to preserve the anonymity of the supplier although it is recognised that this may not always be possible
.

(vi)
Shared customers.  Many airlines split their business between several suppliers at an airport. Usually the airline asks its suppliers to determine how to implement the split and, if so, the JV needs rules to achieve this, normally by allocating aircraft flight numbers by supplier. Affected JV Representatives or throughputters may need to verify that the company they represent is meeting its contractual obligations to deliver a certain volume of fuel or percentage share of an airline's business. However, the JV operator / manager should provide to the individual suppliers of that airline only: (i) the aggregate volume supplied to the shared customer (including volume, if any, supplied to a shared customer by another into-plane JV); (ii) the volume supplied by that individual supplier which is receiving the information; and (iii) the overall breakdown of long and short haul flights of that shared customer (including the fuellings, if any, carried out by another into-plane JV at the airport). From this information, the relevant JV Representative or throughputter should be able to ascertain that his / her company’s percentage supply obligations are being fulfilled and it is receiving an appropriate allocation of long and short haul flights.

(d)
JV Representatives shall not have any responsibilities for commercial airline sales / marketing activities
. If a JV Representative appointed by any company has any commercial airline sales / marketing responsibilities within his / her employer’s organisation in addition to his / her JV management role the JV operator / manager should be informed promptly.  The JV operator / manager will then inform the other JV participants.   Unless appropriate assurances as to compliance can be provided by the participant in question that are satisfactory to all the other JV participants appropriate legal advice
 will be obtained on behalf of the JV to, determine what (if any) steps should be taken to manage information flow within the JV (including communications to, from and between JV Representatives / throughputters) so as to avoid any potential anti-competitive effect.  For the purpose of consistency and efficiency, each of the JV participants should consider these steps at a central / headquarter level of its corporate organisation.  
(vi) INFORMATION FLOW RESTRICTIONS IN PARTICIPANT COMPANIES 
While the above procedures are designed to restrict the flow of potentially sensitive information to the minimum level strictly necessary for the efficient operation of Aviation JVs, there is a residual possibility that potentially Sensitive Information  may inadvertently flow notwithstanding the efforts to avoid such a circumstance. JV participants should therefore consider whether information flow restrictions (such as a “firewall” or other appropriate procedures) between their respective JV operations and other business groups including, in particular, commercial airline marketing and sales groups might be of assistance as a further defence to prevent the flow of potentially Sensitive Information in a manner that may have an anti-competitive effect.

APPENDIX 1

(A)
Sensitive Information is information pertaining to actual or potential competitors that may have an impact on competitive conduct. This may include (but is not limited to): 

(i) the identity of customers; 

(ii) current / future prices discounts, allowances, credit terms; 

(iii) current/future sales volumes; 

(iv) pricing policies, price levels, price projections, price changes, differentials;
(v) supply costs;

(vi) supply and infrastructure availability outlooks;

(vii) industry production changes;

(viii) transportation rates or rate policies for individual shipments;

(ix) contract bids for particular products or particular airports;

(x) procedures for responding to airline bid invitations; 

(xi) customers’ fees; 

(xii) plans for expansion of business/marketing customers;

It should be understood that not all of the items mentioned will be found within the framework of Aviation JVs.

(B)
Conversely, examples of information that is not normally considered sensitive under antitrust/ competition laws include: (i) safety, health security and environmental information; (ii) legislative change and compliance data; (iii) JV operating and technical information (e.g. product quality; availability of resources (other than stock); equipment specifications; equipment operation / failures and disruption resulting from such events) provided that such information does not result in the disclosure of the volume of fuel supplied to or the identity of JV participants’ customers

(C)
Information that is aggregated and / or historic may or may not be sensitive depending upon the circumstances including: how aged the data is; the level of aggregation; the object for which it is being gathered and disseminated; and / or the effect of such exercise on competition.  Save where it is expressly stated to the contrary in these Core Principles (e.g. in Sections 1 and 2) Sensitive Information should not be shared (even when it is historic or aggregated) by the JV operator / manager without prior legal review and approval by all JV Representatives.
SCHEDULE 6

SALE OF ASSETS AGREEMENT

(CLAUSE 9.1(a)(vii))

THIS AGREEMENT is made on this ..............................................

BETWEEN:

(1) ................. (registered number .............) whose registered office is at ........................................................................................................ (the "Seller"); and

(2) ............................................... (registered number ...........) whose registered office is at .................................................................................................... (the "Purchaser").

WHEREAS:

(A)
For the purposes of a group reorganisation, the Seller wishes to sell, and the Purchaser wishes to purchase, the Seller's Assets employed in the Operation with a view to carrying on the Operation on the terms and conditions set out in this Agreement.

[(B).
As part of this Sale Assets Agreement, Seller will procure the transfer of its employees to the Purchaser and the Purchaser wishes to employ the transferred employees, together with all accumulated rights and on terms no less favourable than the existing terms of employment accruing to such transferred employees.][Retain if there is going to be a transfer of employees] 

IT IS AGREED as follows:

1.
Interpretation

1.1 
The Recitals, Schedules and Annexes form part of this Agreement and shall have the same force and effect as if expressly set out in the body of this Agreement and any reference to this Agreement shall include the Recitals, Schedules and Annexes.

1.2
In this Agreement, unless the context requires otherwise, the following words and expressions shall have the following meanings:

"Assets" means the assets to be sold by the Seller to the Purchaser under this Agreement and as described in Clause 2(1);

"Completion" means completion of the matters set out in Clause .....of this Agreement;

"Intellectual Property Rights" means trademarks, service marks, trade and business names, rights in designs, patents, copyright, database rights, software rights, moral rights, rights and know-how and other intellectual property rights in each case whether registered or unregistered and including applications for the grant of any of the foregoing and all rights or forms of protection having equivalent or similar effect to any of the foregoing which may subsist anywhere in the world;

"Operations" means inter-alia the storage, delivery and distribution of aviation fuels to customers of relevant aviation fuel suppliers at ............(airports).........at the date of this Agreement including all ancillary and related services carried on by the Seller in ________as at the date of this Agreement. 

	“Working Day”
	means a calendar day excluding Saturdays and Sundays on which banks generally are open in ...... for the transaction of normal banking business.


1.3
References to statutes or statutory provisions shall be construed as references to those statutes or provisions as amended, extended, consolidated or replaced from time to time before the date of this Agreement.

1.4
The index, headings and use of underlining in this Agreement are for convenience only and shall not affect the construction of this Agreement.

1.5
References to persons shall include bodies corporate, unincorporated associations and partnerships.

1.6
References to clauses, paragraphs, annexes and the Schedule are to clauses and paragraphs of and the annexes and the schedule to this Agreement.

1.7
The masculine gender shall include the feminine and neuter and the singular number shall include the plural and vice versa.

1.8
Where any statement is qualified by the expression “so far as is aware” or “of which Seller is aware” or “known to Seller" or any similar expression, Seller shall only be taken as having the knowledge or awareness of information in the possession of the management of the Seller in _________________
2.
Sale and Purchase AND LIABILITIES
2.1
The Seller shall sell, and the Purchaser shall purchase, all the Seller's rights in and to the Assets save as mentioned below, to the intent that as from Completion, all the Assets shall be owned by Purchaser.

2.2
Save as otherwise provided in this Agreement, there shall be specifically excluded in this Agreement, all outstanding debts or other liabilities owed by or to the Seller as at Completion. All claims, losses, disputes, outstandings arising after Completion shall be for the account of the Purchaser, notwithstanding such claims, losses or dispute relate to matters, arising before Completion. The Purchaser duly indemnifies and holds harmless the Seller for and against all claims, losses, disputes and/or outstandings arising after Completion. The Purchaser shall pay, satisfy and discharge all the debts, liabilities and obligations relating to the Assets and arising after Completion, and shall indemnify the Seller against all actions, proceedings, costs, damages, claims and demands in respect of them.

2.3
Nothing in this Agreement shall operate to sell or transfer the Assets otherwise than in accordance with the provisions of this Agreement.

3.
CONDITION PRECEDENT


This Agreement and the sale of Assets envisaged hereunder, shall at all times be subject to the pre-emption rights of the participants embodied in the [joint venture agreement dated .... between......_________________]. ("Pre-Emption Rights"). 

4.
CONSIDERATION

4.1
The consideration for the sale and purchase of the Assets under this Agreement shall be [AMOUNT IN WORDS] ([£ FIGURES], being the [market/book......] value of the Assets at Completion ("Consideration"). 


[The valuation of inventory comprising the Assets has been valued in accordance with the formulation set out (herein / in Appendix B). ]

[4.2
Payment of .....% of the Consideration shall be made by the Purchaser to the Seller by way of a refundable deposit (subject to the Pre-Emption Rights) on the date of execution of this Agreement by the delivery of an on demand Banker's draft from a bank duly approved by the Seller. The balance of the Consideration shall be paid by the Purchaser to the Seller on or before Completion in the same form as appearing in this Clause 4.2.]

4.3
The Purchaser shall purchase the Assets on an "as is where is"  basis.

4.4
If, due to the fault or failure of the Purchaser, any part of the Consideration or any part of the Consideration or any other amount payable by the Purchaser hereunder is not paid on the due date, the Purchaser shall pay interest at the rate of .... per cent (....%) per annum over the ..................(currency)...base rate quoted by .....................(bank) ........at (time).....on the first (1st) day that the payment is over due on any amount not paid compounded calendar monthly such interest to be charged from the due date of payment until payment in full, including interest, has been received by Seller.

5.
Completion and Possession of Assets

5.1
The sale and purchase of the Assets shall be completed on .......(date).......... when the parties shall comply in full with their respective obligations in this Agreement.

5.2
At Completion, the Seller shall:

(a)
let the Purchaser in possession of the Assets; and

(b)
duly execute and deliver to the Purchaser all documents and take all actions necessary to vest the Assets in the Purchaser in accordance with this Agreement;

Against which, the Purchaser shall pay to the Seller, the amount specified in Clause 4 above (unless the parties have agreed that payment shall be effected at a later date).

5.3
At Completion and at any time thereafter, the Seller and Purchaser shall, at the reasonable request of the other party, execute and do all such deeds, documents, assurances, acts and things as the other party reasonably requires for giving to the Purchaser the full benefit of this Agreement. The requesting party is to bear all costs incurred by the other party.

5.4
To the extent that the Assets to be transferred to the Purchaser under this Agreement include moveable items, such items shall be transferred to the Purchaser by delivery.  In relation to any of the Assets that are not transferable by delivery, subject to any other express provision of this Agreement and to the extent permitted under applicable law or any legally binding agreement or arrangement, as from Completion and until such time as each of those Assets is finally vested in the Purchaser the Seller shall hold such Asset in trust for, and for the benefit of, the Purchaser.

6.
INDEMNITIES

6.1
The Purchaser undertakes and shall hold harmless and indemnify the Seller against all actions, proceedings, costs, damages, claims and demands in respect of any act or omission on the part of the Seller in relation to the Assets [before or ] after Completion.

6.2
The Purchaser undertakes and shall hold harmless and indemnify the Seller against all actions, proceedings, costs, damages, claims and demands in respect of any contingent, antecedent and historic liabilities in respect of the Assets. So far as the Seller is aware, there are no such liabilities attached or appurtenant to the Assets. 

7.
INTELLECTUAL PROPERTY RIGHTS

The Purchaser shall not be granted or vested with any Intellectual Property Rights under this Agreement and the Purchaser undertakes to return to the Seller any Assets or other related items displaying or containing the Seller's trademarks or tradenames, should the Purchaser, find the same on the Properties. 

8.
INSURANCE

The Purchaser undertakes and warrants to maintain all the relevant insurance cover in respect of its obligations after Completion. The Purchaser duly indemnifies and holds harmless the Seller against all actions, proceedings, costs, damages, claims and demands in respect of any act or omission on the part of the Seller in relation to its obligations under this Clause.

[9.
APPOINTMENT OF SELLER AS AGENT
9.1
The Purchaser appoints the Seller as its agent to perform and carry out all the duties and obligations, and enforce all rights, arising in relation to the Assets which have not been duly vested or transferred to the Purchaser at Completion.

9.2
The appointment of the Seller as agent pursuant to Clause 11.1 above shall be terminated by the mutual agreement of the parties.]

9.
CONFIDENTIALITY

The parties shall treat this Agreement as confidential and shall not disclose the content to any third party save that either party may disclose the same to such government agencies, including the, as may legitimately require the same.

[10.
PERSONNEL

10.1
The Purchaser undertakes to employ and pay all salaries, charges, taxes and contributions of all persons who at any time are engaged in the provision of any work and/or services to the Seller in respect of the Business. The Purchaser undertakes to employ such personnel together with all accumulated rights and on terms no less favourable than the existing terms of employment accruing to such transferred employees. 

10.2
The Purchaser shall hold harmless and indemnify the Seller against all actions, proceedings, costs, damages, claims and demands howsoever arising  (and including by way of example but not limited to any law or regulation relating to the transfer of all or any part of any undertaking, business or contract) by or relation to all or any of such persons connected in any manner with their contract of employment or their contract for the provision of services (in particular but without limitation to any claim for breach of contract, redundancy or unfair dismissal).]

[Retain if there is going to be a transfer of employees]
10.
Costs

Each party shall pay its own costs and expenses in connection with the entering into and completion of this Agreement.

11.
Governing Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with the laws of England and each party submits to the jurisdiction of the courts of England.

12.
entire agreement

This Agreement, together with any document expressly referred to in any of its terms, contains the entire Agreement and understanding between the parties relating to the subject matter covered and neither party has entered into this Agreement in reliance on any representation, warranty or undertaking which is not set out or referred to in this Agreement.  No oral explanation or oral information given by any party shall alter the interpretation of this Agreement.

13.
notices

13.1
Any notice required or permitted to be given hereunder shall be given in writing and under appropriate confidential cover delivered personally or sent by post prepaid recorded delivery or fax to the party due to receive such notice at the following address (or such other address as may be notified in writing by the relevant party to the other).

[Seller]
[Address]


Tel.:



Fax:


The Purchaser
[Address]


Tel.:



Fax:


13.2
Any notice delivered personally shall be deemed to be received when delivered and any notice sent by prepaid recorded delivery shall be deemed (in the absence of evidence of earlier receipt) to be received ninety-six (96) hours after posting and, in proving the time of despatch, it shall be sufficient to show that the envelope containing such notice was properly addressed. Stamped and posted.  Any notice by fax shall be deemed to be received at the moment it is sent subject to the issue of an acknowledgement of receipt by the sending fax machine.

14.
counterparts

This Agreement shall be executed in counterparts, each of which, when executed and delivered, shall constitute an original, both of which shall together constitute one and the same instrument.

AS WITNESS the hands of the duly authorised representatives of the parties on the date which appears first on page 1.

SIGNATORIES

SIGNED BY

EXXONMOBIL ..............................................
.............................................................................

                               Authorised Signatory/Director                  

Name:..................................................................

.............................................................................

                                 Authorised Signatory/Director

Name:..................................................................

SIGNED by

)



)

....................................            
)

....................................

)

......................................................................

                             Director

Name:............................................................

.......................................................................

                               Director

Name:............................................................

in the presence of:



......................................................................

                                  Witness

Name:............................................................
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............................................................................
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� This agreements provides for new entrants (as shareholders) only, i.e. no throughputting access.


� The Global JV Operations Support Manager’s role will apply in respect of assignments to and from jobs within the groups designated in the Firewalls Procedures chart.


2 If the JV considers that, in the relevant circumstances, confidentiality agreements are not required appropriate legal advice should be obtained before any such decision is taken


3 Forms of confidentiality agreements that are considered appropriate have been issued with these Core Principles.


� If the JV considers that, in the relevant circumstances, confidentiality agreements are not required appropriate legal advice should be obtained before any such decision is taken.


� There is an exception where it is strictly necessary, for HSE and / or trade sanctions reasons, in the circumstances and subject to the process set out in the subsection below entitled, respectively, “Safety” and “Trade sanctions”.


� While the identity of the airlines may, in fact, be known from public sources (i.e. airline timetables) this information need not be   communicated within the JV.


� JIG Checklist and Guidelines are typically used. 


� It should be noted that the identity of the supplier of the relevant customer should only be disclosed where that information is considered necessary to resolve the identified safety concern.


� For example, in circumstances where JVs do not have standard costs of service or the cost of the additional service to be provided may be difficult to quantify and will require agreement between the affected supplier and JV representatives to ensure it is allocated appropriately.


�As such, JV Representatives shall have no involvement in commercial decisions relating to prices charged, volumes supplied or other terms negotiated with commercial airline customers. Furthermore, JV Representatives will have no account management relationship with commercial airline customers. 


� Any such legal advice should take into account the ability of the company in question to separate such responsibilities, with particular attention being paid to ensure smaller companies’ ability to compete effectively is not constrained.  In the interests of efficiency, if the issue in question is applicable across multiple JVs in which a company participates, unless otherwise agreed by the co�venturers, advice should be sought from an international law firm that is mutually agreed by the respective participant organisations.






