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TARBOX EXHIBIT 5 – RECIPROCAL REFUELLING ASSISTANCE INDEMNIFICATION AGREEMENT
  [  This version is to be used only in non-JV solus locations where parties have their own operations. If required for other situations please seek legal advice for modification  ]  .
AN AGREEMENT dated as of the   [  ………………………  ]   day of   [  ……………………  ]   20  [  …  ]   and made between:

(A)
  [  insert name of Company A  ]   hereinafter referred to as "Company A"; and

(B)
  [  insert name of Company B  ]   hereinafter referred to as "Company B".

  [  Additional parties may be added if appropriate  ]  
Company A and Company B may each be referred to as a "Party" or collectively as "Parties" herein.
WHEREAS:

(1)
Due to certain operational difficulties and scheduling problems at   [  name airport(s)  ]   airport(s) ("Airport(s)") each Party or its respective Affiliates may from time to time call upon the other Party or its Affiliates to assist in Aircraft Refuelling   [  of aircraft  ]   of Customers designated by the requesting Party or its Affiliates.

(2)
The Parties desire to provide for liabilities which may arise out of such Aircraft Refuelling. 

(3)
The Parties’ Signatory Companies have signed up to an Agreement on Conduct and Control of Litigation and to an Agreement on Applicable Law dated   [  insert dates  ]  .    [  Delete entire clause if not all Users’ have signed up to or adhered to an Agreement on Conduct and Control of Litigation and to an Agreement on Applicable Law.   ]  
NOW THEREFORE, it is hereby agreed amongst the Parties on their own behalf and on behalf of their Affiliates as follows:
1.  For the purposes of this Agreement:

(a)
"Affiliates" of a Party shall mean the ultimate holding company of that Party and any company (other than that Party) which is, from time to time, directly or indirectly controlled by such ultimate holding company, direct control being through the holding or beneficial ownership of shares or stock carrying a majority of the votes exercisable at a general meeting (or its equivalent) and indirect control being through a series of companies, each being directly controlled by one or (by aggregating shareholdings) more of the previous companies in the series and/or any company designated by such Party in writing lodged with the Secretariat.

[As used in this Agreement, "ultimate holding company" shall mean in respect of each Party, the respective companies set out in Attachment I hereto. In the event that the ultimate holding company of a Party as shown in Attachment I hereto ceases for any reason to be that Party's ultimate holding company, that Party shall by notice in writing to the Secretariat nominate its new ultimate holding company in substitution therefor and Attachment I shall be deemed to be amended accordingly with effect from the date of such notice. [ Delete entire clause if not all Users’ have signed up to or adhered to an Agreement on Conduct and Control of Litigation and to an Agreement on Applicable Law.   ] ]
(b)
“Aircraft Refuelling” shall mean the supply and delivery, via the facilities at the relevant airports, of fuels, lubricants and related products, and defuelling, and related operations and services.
(c)
“Customer” in respect of any Party or its respective Affiliates shall be construed as referring to any user or buyer of aviation products, including that Party or its Affiliate or any third party contracted to such Party or Affiliate, in respect of whom such Party or its Affiliate performs or procures the performance of the Aircraft Refuelling in question.
(d)
“Dispute” means as defined in clause 15(a). 
(e)
“Effective Date” means the date when this Agreement has been executed by all of the Parties.

(f)
“Gross Negligence” means any act or omission which constitutes a marked and absolutely flagrant departure from the standard of conduct of any reasonably competent person acting in the same circumstances at the time of the alleged Aircraft Refuelling incident(s). Gross Negligence does not include any act or omission insofar as it constitutes mere ordinary negligence.

(g) “Secretariat” shall mean a body, currently   [  Joint Inspection Group Limited (known as JIG)  ]   , as may be selected by the Tarbox Legal Committee 
 with advice from each committee member’s operational contact, from time to time.


(h) “Signatory Companies” shall mean those parties who have signed the Agreements referred to in Recital 3, and as are listed in Attachment I to those Agreements respectively. [  Delete entire clause if Recital 4 on page 1 has been deleted. ]
(i) “Wilful Misconduct” means an intentional or reckless disregard of the operational standards, applicable at the relevant time, to the particular activity giving rise to the alleged Aircraft Refuelling incident(s) but shall not include any mere error of judgment or mistake.

Words in the singular shall include the plural and vice versa.

2.

This Agreement shall come into force only in relation to all the signatory Parties to it, on the Effective Date and shall thereupon supersede all other agreements previously entered into by the signatory Parties to this Agreement (or their predecessors) or some of them on their own behalf and on behalf of their respective Affiliates relating to the subject matter hereof, provided that it shall not apply to, nor affect the application of any such other agreement in relation to, any Aircraft Refuelling occurring before the Effective Date or  relating to parties, who have not signed up to this Agreement.
3.
The personnel and/or equipment that each Party or its Affiliates may furnish to the other Party or to its Affiliates hereunder will be acting under the supervision, direction and control of the receiving Party or its Affiliates.
4
(a) The Party or its Affiliates whose Customer was the recipient of the Aircraft Refuelling in question shall indemnify and hold the other Party and its Affiliates and the   [  directors, officers,  ]   employees, agents and representatives of any of the same harmless from any and all proceedings, claims, liabilities, damages, costs, expenses and settlements (including but not limited to those related to the quality of the product supplied and those related to the transit to and from aircraft of any vehicle in use for Aircraft Refuelling), arising out of or in connection with the other Party or its Affiliates furnishing Aircraft Refuelling assistance.
(b) In the case of a Customer receiving Aircraft Refuelling of the same type of product from more than one Party during a visit by that aircraft to the Airport, as between those Parties, the relevant indemnifying Party is the one to whom the Customer is contracted and: (a) was the last Party on whose behalf Aircraft Refuelling was or is being undertaken for the Customer during the visit by that aircraft to the Airport; and/or (b) in the case of an error in allocating an aircraft as a Customer of a Party, the Party to whom the Aircraft Refuelling should have been correctly allocated.


(c)  Where different products are being supplied, via the facilities, by a single vehicle on the same sortie to one aircraft, the relevant indemnifying Party is the one to whom the Customer is contracted for the supply of aviation fuel.

5.
(a)  For the purpose of Clause 4 hereof, each Party shall be deemed to be acting as agent or trustee for and on behalf of its respective Affiliates and its/their   [  directors, officers  ]   employees, agents and representatives and the benefit of the provisions of Clause 0 hereof shall extend to all such Affiliates,   [  directors, officers,  ]   employees, agents and representatives but nothing in this Clause 5 shall require or oblige any such Affiliates,   [  directors, officers,  ]   employees, agents or representatives to give any indemnity to any person or company pursuant to Clause 5 hereof or to undertake any contractual duties under this Agreement.

(b)  The terms "agents" and "representatives", where used in Clause 40 hereof and this Clause 5 (other than the first reference to "agent" in Clause 5(a)above), shall include the   [  directors, officers and  ]   employees of the agent(s) or representative(s) in question.

6. 
If on any occasion any vehicle in use for Aircraft Refuelling is in transit to and from more than one aircraft (including aircraft which are objects of Aircraft Refuelling assistance furnished hereunder) which aircraft are objects of Aircraft Refuelling for Customers of each of the Parties or their respective Affiliates, the aircraft which for the purposes of Clause 4 above was the object of Aircraft Refuelling shall initially be the first of such aircraft to be refuelled by that vehicle on the sortie in question; when such vehicle, proceeding to the next aircraft, has left an area surrounding the first aircraft delineated by a shape made up of straight lines joining the extremities of the aircraft (aircraft nose, wingtip, tip of tail-plane, rearmost point of fuselage), which is sufficient to contain all extremities of such first aircraft (including swept area for rotary wing aircraft), that next aircraft shall become the object of Aircraft Refuelling. Such aircraft shall remain the object of Aircraft Refuelling unless such vehicle proceeds to a third or subsequent aircraft in which case that third or subsequent aircraft shall become and shall remain the object of Aircraft Refuelling in the manner aforesaid.
7. 
Notwithstanding any provision to the contrary in this Agreement, as far as Aircraft Refuelling is concerned, the indemnity and hold harmless provisions of this Agreement shall apply to any and all liabilities, costs and/or settlements howsoever arising, with the express exclusion of:


(a) liabilities for, or arising from, the Gross Negligence or Wilful Misconduct of a Party seeking to rely upon the indemnity and hold harmless provisions of this Agreement and for, or arising from, the Gross Negligence or Wilful Misconduct of any servant or agent of such Party, or for any costs and/or settlements relating thereto; and 


(b) liabilities directly or indirectly occasioned by, happening through or in consequence of war, invasion, acts of foreign enemies, hostilities, whether there be declaration of war or not, civil war, sabotage, terrorist activities, hijacking, rebellion, revolution, insurrection, or military or usurped power.
8. 
(a) Each Party shall demonstrate and maintain financial resources amounting to not less than   [  US $1,000,000,000  ]   in respect of the degree of risk and indemnity responsibility being undertaken by that Party hereunder. The financial resources maintained by a Party shall be satisfactory in form and substance to the other Party and shall comprise one or more of the following at the first mentioned Party’s option:



(i) insurance cover;



(ii) guarantee(s), including parent company guarantees; and/or



(iii) self insurance.


The minimum amount of financial resources referred to above may from time to time be increased by mutual agreement of the Parties.

 
(b) At the request of either Party, the other Party shall promptly furnish written and/or documentary evidence of its financial resources satisfactory in form and substance to the first-mentioned Party so as to ensure compliance with 8(a) above. Notwithstanding the above, either Party shall furnish such written and/or documentary evidence to the other Party on an   [  annual  ]   basis whether or not requested. Without prejudice to the generality of the foregoing, such evidence shall be provided by means of one or more of the following:

(i) in respect of any insurance cover either: (A) a copy of the policy or policies of insurance with a stated limit(s) pertaining to Aircraft Refuelling (but exclusive of premium information) which shall include the particular Party in the cover and shall be sufficiently broad in its coverage provisions to include contractually assumed obligations and/or liabilities of the assured; or (B) a certificate of insurance issued by a reputable broker showing:




(1) that the Party has insurance cover;




(2) the period of cover under such insurance;




(3) the limits of indemnity under such insurance; and


(4) that such insurance applies to the obligations and liabilities of that Party assumed hereunder.


(ii) in respect of any guarantee: a guarantee issued in favour of and in a form acceptable to the other Party which guarantee is consistent with and guarantees fully the obligations undertaken by the particular Party in this Agreement (provided always that such guarantee shall not be required to be in an amount greater than the minimum level of financial resources agreed under 8(a) above) together with the documentation set forth in (iii) below in respect of the guarantor; and/or

(iii) in respect of self insurance: the Party’s most recent annual audited financial report certified by a reputable firm of accountants, together with such other or additional evidence of financial resources as may reasonably be necessary to enable the other Party to reach its decision.


Except as to information otherwise in the public domain, all such evidence provided pursuant to this Clause 8(b) shall be safeguarded and treated in strict confidence by the other Party which shall not use or permit use of such evidence except to the extent necessary to make the financial evaluation contemplated herein and the other Party shall not disclose or permit disclosure of such evidence to others, except that it may be disclosed to a designated Affiliate if such designated Affiliate has first bound itself in writing to observe the aforementioned obligations of confidentiality.


(c) No such insurance cover and/or means of establishing and maintaining acceptable evidence of financial resources relied upon by any Party for the purposes of Clause 8(a) above shall be reduced, substantially modified or cancelled, except upon not less than 30 days’ prior written notice by that Party to the other Party. In the event that any Party receives notice of any impending cancellation, modification or reduction or purported cancellation, modification or reduction by its insurer or guarantor of such insurance cover or guarantee or, in the case of self insurance, in the event of a change in that Party’s own financial capacity, such that the total amount of financial resources declared hereunder falls below the level referred to in Clause 8(a) above, that Party shall immediately notify the other Party of such proposed cancellation, modification, reduction or change and its effective date if applicable.

9. 
This Agreement, or any part thereof, shall not be modified except by mutual, written consent of the Parties hereto.

10. 
No waiver or omission by either Party to require performance by the other Party of any of the covenants and/or conditions of this Agreement, nor other forbearance or indulgence granted or shown by either Party to the other, shall release, discharge or in any manner affect or prejudice the right of a Party at any time to require strict and full performance by the other of any or all of the provisions or obligations of this Agreement on the latter's part to be performed subsequent to the discontinuance, with or without notice, of any such practice.

11.  
This Agreement may be terminated by either Party:

(a)
upon not less than   [  90  ]   calendar days' prior written notice to the other; or


(b)   
upon written notice to the other with immediate effect if the other Party fails to establish or maintain the required level of financial resources under Clause 8 or to provide satisfactory evidence of the same as required under Clause 8.

In the event that a notice of termination is given pursuant to Clause 11(b) above, without prejudice to the provisions contained in Clause 12 below, the non-breaching Party’s indemnification obligations to the Party in breach shall henceforth from thereon be rendered automatically void and ineffective until such time as the breach is remedied to the satisfaction of the non-breaching Party. 

12.
Any termination of this Agreement shall be ineffective with respect to any liabilities which are, or may be, directly or indirectly attributable to an act or omission which occurred prior to the termination of this Agreement.
13. 
Any notices given hereunder by either Party to the other   [  shall be in the English language and  ]   shall, unless otherwise provided herein, be sufficiently made if sent by courier, facsimile or post, postage paid, to the address herein specified and shall, unless otherwise provided herein, be deemed to have been made on the day on which such communication ought to have been delivered in due course of such courier, facsimile or postal communication. Unless otherwise specified by not less than 15 days' notice in writing by the Party in question, the addresses to which communications shall be sent shall be:

To Company A:
By mail/courier:   [  
  ]  

Fax number:   [  ...................................  ]  
To Company B:
By mail/courier:   [  
  ]  

Fax number:   [  ...........................  ]  
14.
This Agreement and any Dispute arising out of or in connection with it or its subject matter or formation, including without limitation non-contractual disputes or claims and any issue as to liability in respect of claims arising out of Aircraft Refuelling, will be exclusively governed by and construed in accordance with the laws of England and Wales, but expressly excluding the laws relating to conflicts of law rules and choice of law principles that would deem otherwise.

15.
(a)
Any dispute arising out of or in connection with this Agreement including any question regarding its existence, validity, or termination (a “Dispute”), shall be referred to and finally resolved by arbitration under the arbitration  rules of the London Court of International Arbitration (“LCIA”) (“Rules”), which Rules are deemed to be incorporated by reference in this clause. 


(b)
The arbitral tribunal (the “Tribunal”) shall consist of one arbitrator to be appointed in accordance with the Rules, unless the parties to the Dispute in question mutually agree that the Tribunal shall consist of three arbitrators, in which event the three arbitrators shall be appointed in accordance with the Rules.


(c)
The seat, or legal place, of arbitration shall be in London, England and the language to be used in the arbitral proceedings shall be English.  The award of the Tribunal shall be final and binding.  The Parties undertake to carry out the award without delay.


(d)
All aspects of the arbitration shall be confidential. Save to the extent required by:

(i) the applicable arbitration rules or laws;

(ii) each Party’s internal requirements to report or share with  its Affiliates, ultimate holding company, agents, consultants or advisers (together its “Representatives”); or 

(iii) as mutually agreed between the Parties in order to share salient health and safety elements arising therefrom, which the Parties mutually determine require immediate addressing either by the Parties themselves or through JIG, 

no aspect of the proceedings, documentation, or any (partial or final) award or order or any other matter connected with the arbitration shall be disclosed to any other person by any of the Parties to the Dispute in question or their Representatives without the prior written consent of the other Party/Parties. To the extent that any Party may be required or permitted to disclose confidential matters to any of its Representatives pursuant to this clause, it shall procure that the Representatives comply with the confidentiality obligations set out in this clause.


(e)
Nothing in this Clause 15 shall be construed as preventing any Party from seeking conservatory or similar interim relief from any court with competent jurisdiction. 

(f) 
Each Party hereby waives any right of sovereign immunity as to it and its property in respect of the enforcement and execution of any award rendered by an arbitral tribunal constituted pursuant to this Agreement.

16.
It is expressly agreed for the purposes of section 2(3) of the Contracts (Rights of Third Parties) Act 1999 that the Parties to this Agreement may rescind or vary this Agreement without the consent of any third party.

17.
This Agreement may be entered into in any number of counterparts all of which taken together shall constitute one and the same instrument. Any Party may enter into this Agreement by executing any such counterpart.
18.
Any company may become a party to this Agreement by entering into a Deed of Adherence in the form set out in Attachment II hereto and thereupon such company shall, for the purposes of this Agreement, become a “Party” to this Agreement. All the existing Parties shall not be required to execute the Deed of Adherence, and undertake that all existing rights and obligations under the Agreement shall extend to the Party signing the Deed of Adherence, from the effective date of the deed.
IN WITNESS WHEREOF this Agreement has been entered into as of the day and year first above mentioned.
Signed for and on behalf of

By:




  [  Company A  ]  
By:




  [  Company B  ]  
[  Delete entire clause if not all Users’ have signed up to or adhered to an Agreement on Conduct and Control of Litigation and to an Agreement on Applicable Law.   ] ]
Attachment I
List of ultimate holding companies
	
	ultimate holding company



	  [  Company A
	

	
	

	Company B
	


  ]  
ATTACHMENT II - Deed of Adherence

This Deed is made on  [...   ] day of [...                    ] 20[...] among:

  [Names of parties to the local Tarbox agreement including parties of any subsequent Deeds of Adherence to the local Tarbox agreement]  (the “Continuing Signatories”); and

 [New joining company] (the “Joining Signatory”).

WHEREAS:

A. Pursuant to the  [Indemnification Agreement]  dated the  [ ]  day of on  [] between the Continuing Signatories (the “Agreement”), the Continuing Signatories agreed between them how to provide for liabilities that may arise out of Aircraft Refuelling at the Facilities (which terms are defined in the Agreement).
B. The Joining Signatory wishes to adhere to the Agreement, .

NOW IT IS HEREBY AGREED AS FOLLOWS:

1. The Joining Signatory,  hereby adheres to the Agreement and agrees to be bound by all terms and conditions contained therein.

2. The Joining Signatory hereby warrants that the Joining Signatory has the authority  to adhere to the Agreement by this Deed .
3. The Joining Signatory’s address to which communications shall be sent shall be:
  [  HERE SET OUT MAIL, ADDRESSES/DETAILS OF USER AS FOLLOWS  ]  :


To   [  Name of User]  :


By mail/or courier:   [  .....................   ]  







By fax:   [  
  ]  

4. This Deed shall be governed by, and construed in accordance with, the laws of England & Wales.

IN WITNESS whereof the Joining Party has caused this Deed to be executed as a deed by its duly authorised representatives and this Deed is intended to be delivered on the date first above written.

Executed as a Deed by

[Joining Signatory]

acting by

[a director in the presence of a witness 

/two directors

/a director and the company secretary]

[These Guidance Notes do not form part of the executed Deeds of Adherence 

Guidance Notes on Execution of Deeds under English Law

Execution of Deeds of Adherence

The Deeds of Adherence are governed by English law. There are specific requirements for the execution of a deed that extend beyond the requirements for a simple contract. In addition, in order for a deed to be validly executed under English law by companies incorporated under the laws of a jurisdiction that is not English (overseas companies), there are other specific requirements, regardless of whether the company has an office in England and Wales. We would recommend that you seek legal advice to ensure that the deed is validly executed and legally enforceable. The information below provides a brief overview of the execution requirements under English law. There may be other, additional requirements under the particular jurisdiction of incorporation.

Overseas companies may execute a deed in one of the following three ways:

1. Execution under common seal – If your company possesses a common seal, the deed may be executed by affixing the seal, along with the signature of a Director and a Secretary (or permanent officer of the corporation).

2. Execution in a manner permitted by local law – the deed may be executed in any manner permitted by the laws of the territory in which your company is incorporated. Please note that if this method is elected, an independent legal opinion from lawyers in your jurisdiction is required to confirm whether:

(a) The form of execution clause is appropriate;

(b) Those signing have authority to bind the company;

(c) There are any other formalities to be complied with under local law which may at least be necessary to enforce the document in that jurisdiction; and

(d) The company has corporate capacity to enter into and perform its obligations under the deed.

3. Execution by signature of an authorised person – the signature of one authorised signatory will be sufficient provided that the person is acting under the authority (express or implied) of the company in accordance with the laws of the territory in which the company is incorporated. For this method, an independent legal opinion in the relevant jurisdiction is also required confirming that the document is validly executed.   As regards the wording, we suggest this option, using the following wording to accompany the signature:

“Signed as a deed on behalf of [name of company], a company incorporated in [territory], by [full name of person signing], being a person who, in accordance with the laws of [that territory], is acting under the authority of the company”. 

Important Note - the Deeds of Adherence to the Indemnification Agreement must be executed correctly under local law otherwise they  may not work as intended.

Administrative Actions

1. The Joining Signatory shall execute two original Deeds of Adherence to the Indemnification Agreement,
2. One original Deed of Adherence should be retained by the Joining Signatory. The second original Deed of Adherence should be sent to the Lead Participant (the company that sent this letter to the Joining Signatory) who will upload an electronic copy onto the Tarbox Secretary web site (www.Tarboxonline.com (or www.jigonline.com for JIG members)) and send the original to the Tarbox Secretary for safe keeping.]
�As there may not be central agreements in place, the original reference to Signatory Companies does not fit. Paul Dubenski has suggested the Tarbox Legal Committee instead, as Tarbox is independent of JIG.
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